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BCA'’s contribution

1. The Belgian Competition Authority (“BCA”) congratulates the European Commission (“EC”)
for the Draft Merger Guidelines (“Draft MG”) and the impressive achievement of consolidating
more than twenty years of decisional practice and case law into a practical and forward-looking
document. The Draft MG provide a robust framework for the assessment of mergers in an
increasingly complex environment. They manage to preserve legal certainty while allowing the
flexibility needed to respond to evolving market realities and further anchor merger control in
firms’ strategies and market dynamics.

2. The BCA sets out below a number of observations on the various sections of the Draft MG
with a view to contributing to their finalisation. While certain areas could benefit from additional
clarification or could be usefully supplemented, the BCA is overall very supportive of the Draft
MG. They reflect the pragmatic and fact-based approach to merger control developed and
implemented by the EC and National Competition Authorities (“NCAs") over the years.

l. Section | - Introduction and guiding principles

3. Aright balance between reiterating the core objective of merger control and highlighting its
contribution to broader EU objectives. The BCA welcomes the emphasis in the opening sections
of the Draft MG on the central objective of merger control, namely, to assess whether a merger
would give rise to a significant impediment to effective competition (“SIEC”). At the same time,
the BCA appreciates the recognition that merger control, through the preservation of effective
competition, also contributes to wider policy objectives, including innovation, competitiveness,
and economic growth.

4. As set out in a Joint Statement issued in April 2025 with five other NCAs from mid-sized EU
economies, namely, Austria, the Czech Republic, Ireland, the Netherlands, and Portugal:*

“In these challenging times, we [as competition authorities] remain committed to promoting
competitive markets in the interest of fair prices, innovation and investments across all sectors of
the economy, especially in sectors that are pivotal to industrial competitiveness [...]. We stress that
competition is a key driver of competitiveness. This means that compliance and enforcement of
competition law are crucial for the effective and efficient functioning of the markets.”

5. Scale versus market power - a clear and necessary distinction. The BCA also welcomes the
explanation provided on scale and resulting benefits, as well as how this differs from market
power. The examples of scale-enhancing mergers that may be deemed pro-competitive offer

1 See Joint MIDS Statement on the Strengthening Competitiveness and Competition in the EU Single Market, available here:
https://www.belgiancompetition.be/sites/default/files/content/download/files/20250422 MIDs%20Statement.pdf.
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useful guidance not only to NCAs, but also to businesses.? As emphasised in the Joint Statement
mentioned above:?®

“[T]he current debate about the competitiveness of the EU industry often postulates the existence
of a tension between the role of competition, on the one hand, and the realisation of scale economies,
on the other hand. [...] our experience enables us to testify that the goals of preserving competition
in the market and achieving scale are not contradictory.”

6. Guidance on relevant evidence - a practical guide. The BCA welcomes the inclusion of a
section on particularly relevant evidence for the purpose of merger review. Section 1.B.3
provides useful clarification on the types of evidence relied upon by competition authorities in
their assessment. It also appropriately underlines that it is in the merging parties’ best interest
to submit all relevant evidence without delay, in a complete, accurate, and clear manner.
Furthermore, the BCA shares the view that the underlying rationale of a transaction constitutes
an important element in the assessment of its likely effects on the relevant market(s); hence, it
should be put forward upfront as part of the theory of benefit and properly documented.

7. A welcome clarification on the notion of relevant parameters of competition. The BCA values
the inclusion of a dedicated section on the parameters of competition, and acknowledges in
particular the attention paid to non-price parameters. In its recent decisional practice, the BCA
has reviewed several transactions in which quality and choice, among others, constituted key
parameters of competition.

8. Against this background, the BCA believes that the Draft MG would benefit from further
clarification in relation to competition parameters:

a. The distinction between price and non-price competition parameters remains unclear in
several paragraphs. Formulations such as “price, output and quality in various forms, including
choice, innovation, investment, resilience or sustainability” * may be understood as suggesting
that quality encompasses a broad range of non-price parameters, including choice. In its
decisional practice, the BCA has consistently treated choice as a distinct competition
parameter where relevant, in line with the previous Horizontal Merger Guidelines
(“HMG").> In order to ensure greater clarity and consistency in the presentation of
competition parameters, the BCA therefore suggests presenting “choice” at the same level
as “output” and “quality” in paragraph 23.

b. Once the notion of non-price parameters is defined in Section I.B.1, it does not appear
necessary to systematically enumerate all the individual factors it may encompass
throughout the Draft MG. The BCA suggests referring more generally to “price and non-
price parameters of competition” throughout the document.

c. Further clarification in relation to investment and capacity as dimensions of competition
would be useful. In the BCA’s view, these are of a different nature for they are not
outcome-related but means enabling firms to compete. The BCA therefore suggests
removing investment and capacity from the list of competition parameters, while
acknowledging that they nonetheless represent important elements to compete

2 See Draft MG, para. 15.

3 See Joint MIDS Statement on the Strengthening Competitiveness and Competition in the EU Single Market, available here:
https://www.belgiancompetition.be/sites/default/files/content/download/files/20250422 MIDs%20Statement.pdf.

4 See Draft MG, para. 297. See also Draft MG, para. 23 and 319, among others.

5> See European Commission, Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of
concentrations between undertakings, 2004/C 31/03, para. 8.
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effectively on the relevant market(s).® At a minimum, references to case law in paragraph
23 would be useful to clarify the notion of investment competition. Similarly, at least one
reference to decisional practice could be included with regard to capacity, to ensure that
all non-price parameters mentioned are properly grounded in experience.

9. Useful clarifications on the relevant counterfactual and possible adjustments. The BCA
welcomes the inclusion of Section 1.B.5.1, which significantly expands paragraph 9 of the
previous HMG.” The determination of the relevant counterfactual scenario plays a central role
in merger control and should generally be based on the facts prevailing at the time of the
notification rather than on hypothetical future developments. Moreover, the BCA supports the
additional guidance on situations where the assessment may need to depart from this principle,
and the detailed explanation on specific hypotheses that may justify such a departure. In its
recent practice, the BCA has handled cases where pre-merger conditions could not serve as an
appropriate benchmark for the assessment. The BCA takes note of the acknowledgement that
the forecasted financial situation of a firm can be relevant. There are indeed situations where
an undertaking is not expected to exit the market but is likely to exert a diminishing competitive
constraint. Additional guidance on this point would be welcome. Finally, the BCA notes with
great interest the discussions on the consideration of alternative mergers and the additional
guidance regarding the failing firm defence. The BCA also welcomes the clarification that the
notion of failing division should be treated with caution and limited to very specific
circumstances, and the limiting principles set out in the Draft MG in this regard. It is indeed
important to avoid misuses and disproportionate justification costs in case of rejection.

Il. Section Il.LA - Competitive assessment & market power

10. Structural indicators are useful tools for assessing market power but cannot be used in
isolation. The BCAs welcomes the acknowledgement that structural indicators, such as market
shares and concentration levels, provide a useful starting point for assessing the competitive
significance of the merging parties and their rivals on the relevant market(s). This approach is
fully consistent with the BCA's practice, where the combined market share of the parties is used
to identify the markets affected by the merger and gain insight into the market power of the
merging parties (and the strengthening thereof). The BCA also attaches importance to the
difference in market share between the parties and their competitors. In its decisional practice,
the BCA has consistently assessed whether the concentration in question would give rise to a
SIEC, even in cases involving particularly high combined market shares. In this sense, the BCA
considers that in the Draft MG, the EC strikes an appropriate balance in presenting the role and
probative value of structural market indicators.

11. The BCA welcomes the examples set out in paragraph 64, which highlight circumstances in
which market shares may not fully capture a firm’s market power. The clarification that market
shares must be calculated and interpreted in light of the specific facts of each case is consistent
with the BCA’s decisional practice. In a recent case, the BCA examined a transaction in markets
characterised by a limited number of infrequent, high-value transactions, where a detailed

¢ For example, the BCA has examined whether a merger between two hospitals could reduce their incentives and ability to invest
and thereby affect the provision of high-quality healthcare services. See BCA, decision BMA-24-CC-24 of 1 July 2024 in case
MEDE-CC-23/0037, GZA Ziekenhuizen - Ziekenhuis Netwerk Antwerpen / Ziekenhuis aan de Stroom.

7 The previous HMG contained no specific section on this issue and referred to the counterfactual as the “relevant comparison”.
See European Commission, Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of
concentrations between undertakings, 2004/C 31/03, para. 9.
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analysis of historical data proved instrumental in understanding the competitive dynamics at
play.8 In a similar vein, the BCA views positively the discussion in Section 11.B.2.4 on the loss of
head-to-head competition, in particular in markets involving bidding processes and capacity
constraints. The BCA has previously encountered comparable market settings and broadly
concurs with the approach outlined by the EC.?

12. The BCA also acknowledges the EC's efforts to provide additional clarification on the use
and interpretation of other structural indicators of market power, including price elasticity, profit
margins, and barriers to competition. These elements have, where relevant, consistently formed
part of the BCA'’s analytical framework. The clarification in paragraph 74 on the interpretation
of profit margins is particularly useful. While high profit margins may point to the existence of
market power, low profit margins cannot indeed be considered as conclusive evidence of its
absence. The BCA's recent practice includes cases in which undertakings displayed significant
market power despite modest profit margins.°

13. Assessment of mergers in regulated sectors - need for further guidance. The Draft MG
acknowledge that mergers in regulated sectors may raise specific issues that are relevant to the
competitive assessment. However, the impact of the regulatory framework is addressed only
briefly.'* The BCA considers that regulated sectors could be addressed more comprehensively
in Section Il.A. In its experience, parties have occasionally argued that (i) regulation de facto
eliminates all forms of competition in the relevant market(s), (ii) market shares are not indicative
of market power, and (iii) transactions cannot give rise to adverse effects on competition or
consumers. In such instances, the BCA has carefully incorporated the applicable regulatory
framework into its assessment, including by examining the extent to which regulation shapes
competitive dynamics, and by interpreting market shares and other indicators of market power
in light of the regulatory context. However, the BCA has also consistently insisted that
competition principles continue to apply to interactions between market players, within and
beyond the applicable regulatory framework. Against this background, the BCA would
encourage further guidance on these aspects, while maintaining sufficient flexibility to account
for the specific circumstances of each case. In addition, it would be useful to clarify how
interactions between competition authorities and sectoral regulators may inform the
assessment, without prejudice to the autonomy of competition authorities.

14. Additional comments. As regards dynamic entry or expansion as a potential countervailing
factor, the BCA aligns with the view expressed in paragraph 96 that the capabilities of potential
future entrants are relevant for assessing the timeliness of entry. However, the BCA considers
that such capabilities should not serve to define the relevant timeframe within which entry is
expected to materialise to offset any increase in market power resulting from the merger. While
a period of two years can be used as a benchmark, it may also be appropriate to clarify that both
longer or shorter time horizons may be justified depending on the characteristics of the relevant
market, and provide examples of the latter.

8 See BCA, decision BMA-26-CC-01 of 21 January 2026 in case MEDE-CC-25/0016, Aedifica nv / Cofinimmo nv.

? See among others BCA, decision BMA-26-CC-01 of 21 January 2026 in case MEDE-CC-25/0016, Aedifica nv / Cofinimmo nv;
and BCA, decision BMA-25-RPR-21-AUD of 16 June 2025 in case MEDE-RPR-25/0005, Dossche Mills - Ceres.

10 See among others BCA, decision BMA-24-CC-24 of 1 July 2024 in case MEDE-CC-23/0037, GZA Ziekenhuizen - Ziekenhuis
Netwerk Antwerpen / Ziekenhuis aan de Stroom; and BCA, decision BMA-25-RPR-21-AUD of 16 June 2025 in case MEDE-RPR-
25/0005, Dossche Mills - Ceres.

11 This issue is discussed essentially in the context of the counterfactual, barriers to entry, and foreclosure. See Draft MG, Sections
1.B.5, ILA.2, and II.B.6, respectively.
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15. Finally, the BCA calls for concrete examples and references to decisional practice on
concentration ratios (paragraph 67) and customer switching costs (paragraph 79).

l1l. Section II.B - Introduction

16. Direct and dynamics effects - a welcome distinction requiring additional clarification. The

BCA welcomes the emphasis in the Draft MG on the inherently holistic nature of merger
assessment. This echoes the approach set out in the previous HMG according to which merger
control entails “an overall assessment of the foreseeable impact of the merger in the light of the
relevant factors and conditions”.2 In this context, the EC introduces a distinction between “direct”
and “dynamic” effects.

a. On the one hand, “direct effects” are defined as effects on competition “within current
product markets, considering existing and foreseeable products, costs and market structure.”
They are said to be especially investigated in the context of loss of head-to-head
competition (see paragraph 115).

b. On the other hand, “dynamic effects” refer to “the impact of the merger on the merging firms’
and their (actual or potential) rivals’ ability and incentives to invest and innovate and on future
product market competition”. They are said to be more relevant in the context of loss of
innovation competition (see also paragraph 115).

17. At the outset, the BCA finds the distinction between various types of effects appropriate and

relevant. It particularly welcomes the EC’s efforts to provide an analytical framework allowing
for the assessment of mergers on investment and innovation. While the BCA has some
reservations regarding the classification of “investment” as a competition parameter, the BCA
recognises that investments play a significant role in shaping competitive dynamics.*® In this
respect, the assessment of mergers should include an examination of firms’ ability and incentives
to invest.

18. The BCA considers however that the distinction between “direct effects” and “dynamic
effects” may lack intuition. On the one hand, “direct effects” would more naturally be
distinguished from ‘“indirect effects”. On the other hand, “dynamic effects” would more
appropriately be opposed to “static effects” or “immediate effects”. Yet, the distinction between
“direct effects” and “dynamic effects” is unrelated to timing. As defined in the Draft MG, “direct
effects” can materialise either in the short term or in the long run, while “dynamic effects” may
only materialise after some time. Furthermore, in a hospital merger, the BCA examined whether
the transaction could indirectly affect the quality of care through a deterioration in the working
conditions of medical staff.'* Such effect would perhaps misleadingly be classified as a “direct
effect” within the meaning of the Draft MG.

19. The confusion is reinforced by the definition of “loss of head-to-head competition” in
paragraph 116, which typically corresponds to horizontal unilateral effects, but which is defined
as the “direct effects arising from the loss of actual competition between merging firms”. While the
loss of head-to-head competition may indeed generate “direct effects”, for example on prices

12 See European Commission, Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of
concentrations between undertakings, 2004/C 31/03, para. 13.

13 See para. 8 supra.

14 See BCA, decision BMA-24-CC-24 of 1 July 2024 in case MEDE-CC-23/0037, GZA Ziekenhuizen - Ziekenhuis Netwerk Antwerpen
/ Ziekenhuis aan de Stroom.
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and quality, it may also affect the parties’ incentives to invest and innovate. Therefore, the BCA
recommends clarifying further the distinction between “direct effects” and “dynamic effects”, to
avoid any ambiguity, and stating explicitly that a loss of head-to-head competition may also
produce dynamic effects.

20. A positive evolution beyond the standard horizontal/non-horizontal dichotomy, although
additional explanation could be added to ensure coherence with existing case law and other
instruments. The holistic approach underpinning the Draft MG is also reflected in the structure
of the document. The traditional distinction between horizontal and non-horizontal mergers
does not always capture evolving market realities. The BCA therefore views positively the
consolidation of the HMG and Non-Horizontal Merger Guidelines (“NHMG”) into a single
document, and recognises the merits of focusing on the nature of the effects rather than on the
type of merger. At the same time, references to vertical integration and vertical relationships
remain in certain parts of the Draft MG, and the traditional framework continues to be applied
in other EU documents, such as the Notice on Simplified Procedure and the Remedies Notice.
In order to avoid potential confusion, the BCA believes that the inclusion of an additional
explanatory paragraph briefly setting out the relationship between the current approach, the
previous HMG and NHMG, and other existing instruments would be beneficial. This would
facilitate a smooth transition between the successive versions of the Merger Guidelines, ensure
consistency with prior decisional practice of both the EC and NCAs, and promote alignment with
non-EU rules.®®

21. A need for additional guidance on the articulation of various theories of harm. In paragraph

116, the EC rightly sets out that it can “find that a merger would lead to a SIEC based on one or
more theories of harm”. However, the Draft MG provide little clarification on the interaction
and/or combination of theories of harm (“TOHs"). Although some guidance is provided in the
context of entrenchment in Section I1.B.7, the interaction between unilateral and coordinated
effects - albeit having been debated in certain cases - is for example not addressed.¢
Therefore, the BCA considers that additional guidance on the possible articulation of TOHs
would be valuable.

IV. Section |I.B - Loss of head-to-head competition

22. The first category of anticompetitive effects addressed in the Draft MG concerns the loss of
head-to-head competition, which typically corresponds to horizontal unilateral effects in the
previous HMG.

23. A pragmatic and efficient updated framework, finding the right balance between structural

indicators and additional market-specific factors. Overall, the BCA welcomes the efforts of the
EC to set out the different elements relevant for assessing whether the elimination of
competition between the parties is likely to give rise to a SIEC, including structural market
features as well as other factors such as closeness of competition and the elimination of an
important competitive force.

24. As indicated in paragraph 10 above, the BCA particularly welcomes the reaffirmation that
“structural indicators are useful and often important first indicators” and that “combined market
shares reflect the merged firm’s market power, whereas the increment captures the degree of the

15 See for instance CMA, Merger Assessment Guidelines, 2021.
16 This specific point is developed in Section V1.3 infra.
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merging firms’ competitive interaction”. In a similar vein, the BCA appreciates the safe-harbour
thresholds provided in paragraph 129 and the explicit link to the Notice on Simplified Procedure.
In its practice, the BCA generally calculates market shares, HHIs, and delta HHIs to have a first
indication of the competitive landscape and potential effects of the transaction. The BCA may
also review a transaction under the so-called simplified procedure, depending on some market
share and delta HHI criteria, provided that there is limited risk of anticompetitive effects. Yet
again, the BCA has never cleared, nor opposed, a transaction solely based on structural
indicators.?’

25. Furthermore, as noted in paragraph 11 above, the BCA welcomes the discussions on specific

market characteristics that may require additional considerations in the competitive assessment,
such as bidding markets and capacity constraints. Such situations are regularly encountered in
the BCA's practice. Recent cases have involved markets where contracts are awarded through
tendering procedures,'® and markets where production capacities play a key role in the
competitive assessment.? In one of these cases, the BCA found not only that the parties were
the two largest players in the production of soft wheat flour for artisanal activities in Belgium,
but also that most competing suppliers had substantially lower nominal and spare production
capacity. It was thus concluded that competitors would not have been able to significantly
increase their production if the price for soft wheat flour intended for artisanal activities in
Belgium had risen as a result of the transaction.?°

26. Guidance on the assessment of serial acquisitions and roll-up strategies is missing. The BCA
is surprised that serial acquisitions and roll-up strategies are not explicitly addressed in the Draft
MG. Although the impact of each individual transaction on competition may appear insignificant,
a joint assessment of all past (and future) transactions may lead to a different outcome, in
particular where a dominant position is created or strengthened due to the successive
acquisition of a large number of small competitors by a single undertaking.?!

27. The BCA has already taken steps in this direction. In early 2025, for example, the BCA
intervened in a non-reportable concentration in the milling sector, initiating proceedings prior
to the completion of the transaction. Following the communication of its preliminary
conclusions, the parties informed the BCA that the contractual arrangements had been
terminated. The envisaged transaction was part of a broader acquisition strategy, as the acquirer
had taken over various mills in the recent past and intended to continue to do so in the future.
In its closing decision, the BCA stated that “a number of small acquisitions may lead to the same
obstacle to competition as a single large acquisition. If the transaction is part of a strategy of "serial
acquisitions", future acquisitions together with previous concentrations would have to be included in
the assessment of [the acquirer’s] current market position in order to realise a complete overview of
its market position.”??

28. It remains unclear whether, and how, the EC and NCAs can effectively assess the impact of
serial acquisitions involving small competitors. The BCA believes that the Draft MG leave an
important gap on how to approach serial acquisitions and roll-up strategies - a growing

17 See also para. 10 supra.

18 See among others BCA, decision BMA-26-CC-01 of 21 January 2026 in case MEDE-CC-25/0016, Aedifica nv / Cofinimmo nv.
17 See among others BCA, decision BMA-25-RPR-21-AUD of 16 June 2025 in case MEDE-RPR-25/0005, Dossche Mills - Ceres
20 See BCA, decision BMA-25-RPR-21-AUD of 16 June 2025 in case MEDE-RPR-25/0005, Dossche Mills - Ceres.

21 This might be especially the case in Belgium where merger notification thresholds are relatively high compared to other
jurisdictions.

22 See BCA, decision BMA-25-RPR-21-AUD of 16 June 2025 in case MEDE-RPR-25/0005, Dossche Mills - Ceres.
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phenomenon in Belgium?® and beyond?* - and that it would therefore be of significant added
value to provide specific guidance on these developments in the final version thereof.

29. Additional comments. The BCA invites the EC to (i) clarify in paragraphs 163-166 under
which conditions non-controlling minority shareholdings may in themselves give rise to a SIEC
- to the extent possible with references to decisional practice - and (ii) explicitly state whether
a SIEC on a labour market can constitute a standalone TOH. The EC could also usefully elaborate
in the Draft MG on the use of “simplified HHIs” in case of limited data and “adjusted HHIs” in case
of cross-ownership.

V. Section II.B - Loss of investment, innovation, and potential
competition

30. Useful generalisation of frameworks developed in the EC decisional practice. The BCA
supports the EC's efforts to consolidate previous decisional practice into more general
frameworks allowing to assess the impact of a merger on investment, innovation, and potential
competition. While such assessments must by nature remain case specific, the additional
explanations provided in the Draft MG are helpful. The BCA considers that the EC strikes the
right balance between providing guidance and legal certainty to merging parties, while
preserving the flexibility needed to tailor the analysis to the facts of each individual case.

31. The BCA welcomes the extended section dedicated to loss of innovation competition,
including the distinction between loss of (i) specific and (ii) general innovation competition. The
guidance on the relevant factors and sources of evidence is particularly useful.

32. Innovation shield - a good idea to be refined. The BCA supports the EC’s aim to provide
greater certainty to innovative companies regarding possible exit strategies. However, the
current design of the shield presents some complexity and could be streamlined:

a. Transactions subject to the shield. The innovation shield covers transactions involving “a
small innovative company, including a start-up, or an R&D project with a dynamic competitive
potential”. The BCA considers that these concepts would need to be clarified to ensure
workable application. For example, defining “start-up” by reference to the
Recommendation 2026/720 may create confusion as it defines only “innovative start-ups”.
It is also unclear whether the Draft MG adopt the definition of “innovative company”
included in Recommendation 2026/720. Similarly, defining “small’ as depending on the
characteristics of a specific industry may create uncertainty; referring instead to
established size classifications would improve coherence and predictability. Finally, while
the BCA supports the broad definition of R&D project set out in the Draft MG, this
definition may be too broad in this context to allow for a clear-cut application of an
innovation shield.

b. Conditions. The BCA suggests reconsidering some of the criteria, especially those laid
down in paragraph 192 b) and e), as follows:

First, the market share threshold of 40% may not be appropriate in all markets, and more
importantly it is unclear on which basis such market shares should be calculated. For
instance, under b) (and footnote 278) it is unclear whether the threshold applies to (i) the

23 See BCA, Priorities Paper - 2026.
24 See OECD, Serial acquisitions and industry roll-ups, OECD Competition Policy Roundtable Background Note, 2023.
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market in which the party with existing activity is active - in which case the individual and
combined market shares would be the same since only one party is active in such market,
(ii) the market for the specific R&D project, (iii) the relevant innovation space, or (iv) at the
level of “innovation industry”. This also raises questions as to how the EC plans to calculate
the share of the R&D project under e).

Second, the BCA is concerned that the specific exemption given to acquisitions of start-
ups under these two points could create an enforcement gap. For instance, under b), the
exemption could allow the second biggest player in an oligopolistic market to acquire a -
and maybe the only - potential new entrant. Similarly, under e), the second largest player
in a market could acquire an upcoming new technology and foreclose its competitors. The
BCA invites the EC to assess whether such an additional exemption is necessary, and if so,
to ensure that it does not create gaps.

Third, the reference to the notion of gatekeeper may generate confusion, especially since
there is no mention of whether this applies to all products/services or only the core
platform services for which the gatekeeper has been designated. Moreover, this may
create difficulties for NCAs since companies could be de facto “gatekeepers” at a national
level without meeting the DMA thresholds.

Fourth, and finally, the way these criteria will articulate with related TOHs is not fully clear,
for example, b) with potential competition, d) with loss of general innovation competition,
e) with foreclosure or entrenchment. The BCA would appreciate if the EC could provide
additional guidance on this point.

c. Burden of proof and available evidence. The BCA understands that it is for the parties to
demonstrate that the criteria of the innovation shield are met, but considers that this could
be stated more clearly. Additional guidance on the types of evidence that parties may use
to demonstrate the competitive potential and similarities of remaining R&D projects would
be useful. Especially since the guidance provided in Section II.A.3 is primarily based on
sector-specific decisional practice which may not readily translate to all sectors. It could
also be clarified whether the competitive potential of a remaining R&D project would be
assessed differently depending on whether it is linked to an existing competitor or a true
potential new entrant.

33. A possible need for further clarification on the loss of investment and expansion TOH. The

BCA takes note of the dedicated section on loss of investment competition and expansion
competition. The proposed framework to assess the impact of a merger on investment
incentives is likely to be useful in practice. However, some aspects could benefit from further
clarification. First, it would be helpful to understand whether the EC distinguishes between
investment and expansion, or whether investment is understood as encompassing both
development and expansion. In the latter case, the title of the section could be amended for
greater clarity. Second, references to relevant decisional practice, in particular relating to
investment in technologies, or concrete examples would strengthen this section. Third, the BCA
would appreciate more guidance on how the framework should be applied in practice, notably
when assessing investment incentives unrelated to infrastructure, network, or capacity. Fourth,
and finally, the EC could usefully clarify whether the loss of investment could exist as a
standalone TOH, or solely as a factor contributing to other TOHs within a dynamic framework.
The BCA notes that treating it as a standalone TOH may raise concerns, in particular as it could
lead to investment remedies that are difficult to design and monitor.
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VI. Section Il.B_- Foreclosure, entrenchment, coordination, and
other anticompetitive effects

VI.1 Section Il.B.6 - Foreclosure

34. A useful unified framework with practical guidance. The BCA welcomes the unified
framework for assessing risks of foreclosure set out in the Draft MG. The consolidation of input,
customer, and conglomerate foreclosure, and the retention of the ability-incentive-effect
framework deserve praise. This analytical structure is also well established in the BCA'’s
decisional practice. For example, in a case involving two companies active in water distribution
and management, the assessment of potential conglomerate effects involved examining
whether the parties could leverage their strong position in the tap water segment to foreclose
their rivals in the industrial water segment, and it was concluded that the parties lacked the
ability to do so. As a result, no further assessment of incentives or effects was performed.?®

35. The BCA finds particularly valuable and relevant (i) the additional guidance on elements
relevant for assessing the ability to foreclose - including those that should carry limited weight,
(ii) the reference to the resilience of alternative sources in the specific context of input
foreclosure, and (iii) the discussions on the dynamic incentives to foreclose.

36. Standard safe harbour could usefully be reincluded. While safe-harbour thresholds are
provided for the assessment of anticompetitive effects arising from the loss of head-to-head
competition, no comparable thresholds for other types of anticompetitive effects, including
foreclosure, are included in the Draft MG.

37. This absence contrasts with the Notice on Simplified Procedure, which states that the
simplified procedure may be applicable if “the individual and combined market shares of all the
parties to the concentration that are engaged in business activities in a product market that is
upstream or downstream from a product market in which any other party to the concentration is
engaged (vertical relationship) meet at least one of the following conditions: (aa) they are lower than
30 % on the upstream and the downstream markets; (bb) they are lower than 30 % on the upstream
market, and parties to the concentration active in the downstream market hold a purchasing share of
less than 30 % of upstream inputs; (cc) they are lower than 50 % on both the upstream and
downstream markets, the increment (delta) of the HHI resulting from the concentration is below 150
on both the upstream and downstream markets, and the smaller undertaking in terms of market share
is the same in the upstream and downstream markets.”

38. Providing comparable soft safe harbour for foreclosure may contribute to a more
comprehensive and consistent analytical framework. The BCA also calls for caution when
referring to “diagonal mergers” in paragraph 251, without a clear definition and in view of the
Draft MG'’s apparent intention to limit explicit references to “horizontal” and “vertical” mergers.

V1.2 Section II.B. 7 - Entrenchment

39. The BCA strongly supports the inclusion of a new section on entrenchment of a dominant
position. The rapidly changing market realities show that such effects are not merely theoretical
and can significantly harm competition. This new framework will allow parties to better assess

25 See BCA, decision BMA-25-CC-28 of 15 July 2025 in case MEDE-CC-24/0034, De Watergroep - Farys.
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their transactions, and enable NCAs to assess such effects in a more structured way, even more
so with the extension to ecosystem-related entrenchment.

40. A few points could however be clarified to ensure a smooth application of this framework:

a. The notion of “core market” is defined in the Draft MG as (i) a market where the company
has strong market power, or (ii) a market where the company’s position is impacted and
reinforced by closely related markets. The BCA considers that the second leg of the
definition may introduce confusion - especially when establishing dominance on such core
market - and could be reviewed.

b. Paragraph 253 sets out that one of the merging parties should be dominant on at least one
relevant market. For more coherence and legibility, it would be helpful to reiterate the
market share indicators highlighted in paragraph 112, and cross-refer explicitly to the
section dedicated to the assessment of dominance, as well as the relevant section of the
upcoming Guidelines on Article 102 TFUE.

c. The EC could further distinguish between the situation where the merger leads to
entrenchment (i) within a core market and (ii) across closely related markets. The
framework set out in the Draft MG appears to focus primarily on the first hypothesis, and
the way it would translate to the second option is not clear.

V1.3 Section 11.B.8 - Coordination

41. Welcome additions on the assessment of coordination. In the Draft MG, the EC introduces
several useful updates to the assessment of coordinated effects. A notable addition pertains to
the leader-follower form of coordination. The BCA shares the EC'’s view that, while similarities
across companies - for instance in terms of size or cost structure - may increase the likelihood
of tacit coordination, coordinated effects are not confined to symmetric market structures.
Coordination may also occur where certain companies align their market behaviour with that of
the market leader. This update in the Draft MG is consistent with the BCA’s experience. In a
recent case, the BCA found that a transaction would have created a clear market leader, which
competitors would likely have followed after the merger.?¢ Therefore, the explicit mention of
the leader-follower type of coordination, together with the nuance introduced regarding the
role of symmetry, is particularly welcome.

42. Several adjustments could further enhance the section’s practical applicability. First, the
Draft MG do not yet provide sufficient clarity on the link between coordinated and non-
coordinated effects. The previous HMG state in paragraph 23 that both types of anticompetitive
effects “may be relevant when assessing a particular transaction”. In the Draft MG, however, no
further insight has been offered on the interplay between the two. It can only be understood
from paragraphs 116-118 that (i) “the Commission may assess one or more types of effects,
depending on the facts of the case”, (ii) “the Commission may find that a merger would lead to a SIEC
based on one or more theories of harm”, and (iii) “different anticompetitive effects of a merger may
mutually reinforce each other”.

43. Against this background, the BCA suggests stating more explicitly that a concentration may
give rise to both unilateral and coordinated effects, and providing a more in-depth discussion of
the conditions under which these effects may coexist. As an example, the UK Competition and

26 See BCA, decision BMA-24-CC-24 of 1 July 2024 in case MEDE-CC-23/0037, GZA Ziekenhuizen - Ziekenhuis Netwerk Antwerpen
/ Ziekenhuis aan de Stroom.
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Markets Authority (“CMA”) indicates in its Merger Assessment Guidelines that both types of
effects may arise simultaneously within the same market, whether affecting the same or
different parameters of competition.?” Another possibility is that these effects may occur
sequentially.?® In this regard, further clarification on how such situations should be assessed
would be particularly useful.

44. This issue arose in the BCA’s experience. In the aforementioned hospital case, the parties’
main competitors were small enough for the transaction to raise concerns that the merged entity
would unilaterally increase prices, but rivals were at the same time of a sufficiently similar size
to have the incentive and ability to engage in coordination, possibly using the (publicly-posted)
prices set by the merged entity as a benchmark. The transaction was ultimately approved in
Phase | after remedies, so the question of whether unilateral and coordinated effects can jointly
occur in the same market was ultimately left open.?’

45, Second, and on a more general note, the section contains very limited references to case law.
Inserting additional references to decisional practice would prove particularly useful. The
revision process may also constitute an opportunity to stress in paragraph 267 that the factors
listed should not be checked in a mechanical manner while assessing whether a market is
conducive to tacit coordination.®® These changes, albeit minor, could prove very valuable given
the standard of proof that competition authorities are required to meet in such analyses.

V1.4 Section I1.B.9 - Other anticompetitive effects

46. Besides the anticompetitive effects discussed above, the EC also discusses TOHs related to
the access to commercially sensitive information and portfolio effects in the Draft MG. In doing
so, they provide useful guidance on the factors that can be relevant for the assessment.

47. The BCA especially welcomes the discussions on the access to commercially sensitive
information and the reaffirmation that such access may constitute a standalone TOH even in
the absence of foreclosure. This represents a notable advancement compared to the previous
NHMG, where commercially sensitive information was briefly mentioned only in the context of
vertical mergers.3! Again, the Draft MG are in line with the BCA’s practice. The BCA refers to
the water case already cited in paragraph 34 above. Although the investigation did not identify
any risk of foreclosure, it did reveal risks of exchanges of commercially sensitive information
between the parties’ entities responsible for tap water distribution, on the one hand, and the
parties’ entities in charge of industrial water activities, on the other hand - two closely related
(but not vertically related) activities. Through supplier-customer relationships in these adjacent
markets, the parties could have accessed critical information concerning their (potential)
customers and adopted less aggressive pricing strategies than they would have pursued in the
absence of such information.3?

27 For example, unilateral and coordinated effects on prices, or unilateral effects on prices and coordinated effects on quality. See
CMA, Merger Assessment Guidelines, 2021, para. 2.16 and footnote 28.

28 For example, short-run unilateral effects on prices and long-run coordinated effects on quality. See CMA, Merger Assessment
Guidelines, 2021, para. 2.16 and footnote 28.

2% See BCA, decision BMA-24-CC-24 of 1 July 2024 in case MEDE-CC-23/0037, GZA Ziekenhuizen - Ziekenhuis Netwerk Antwerpen
/ Ziekenhuis aan de Stroom.

30 See ECJ (Grand Chamber), July 10, 2008, No. C413/06 P, ECLI:EU:C:2008:392, Bertelsmann AG and Sony Corporation of
America/Impala, para. 125.

31 See European Commission, Guidelines on the assessment of non-horizontal mergers under the Council Regulation on the control
of concentrations between undertakings, 2008/C 265/07, para. 78.

32 See BCA, decision BMA-25-CC-28 of 15 July 2025 in case MEDE-CC-24/0034, De Watergroep - Farys.
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48. A potential shortcoming of the drafting lies in its digital orientation - particularly in paragraph
284. A somewhat more general approach could be envisaged to ensure that the framework
remains sufficiently comprehensive, as access to commercially sensitive information can arise in
a wide range of sectors.

VII. Section II.C - Benefits from mergers (efficiencies)

49. A robust framework for the assessment of efficiencies, allowing them to be properly taken
into account. The EC has significantly expanded the guidance related to efficiencies in the Draft
MG. Whereas the previous HMG devoted only one page to this issue, the Draft MG now contain
a considerably more extensive discussion, spanning over fifteen pages and reflecting a more
structured and detailed analytical framework. The Draft MG also introduce the notion of “theory
of benefit”. Hence, Section 11.C may be regarded as a central component of the Draft MG. Overall,
the BCA endorses the approach of the EC and believes that it presents several notable merits.

50. The BCA concurs with the emphasis on the holistic, forward-looking nature of merger
control, anchored in the realities of market dynamics. Competition authorities consider both
procompetitive and anticompetitive effects of mergers. They factor in efficiencies in their
analysis to reach a conclusion on the potential existence of a SIEC. In this respect, demonstrated
efficiencies play a key role in the assessment of mergers - and they will continue to do so.23
This includes dynamic efficiencies that may materialise in the longer term, in particular where
they relate to the firms’ ability and incentives to invest and innovate.

51. This implies that it is in the parties’ interest to engage with competition authorities as early
as possible during the merger review process, as stated in paragraph 36 of the Draft MG.
Discussions on efficiencies can be initiated even without any preliminary conclusion of a SIEC.
The clarification appears particularly relevant in light of the BCA’s experience, as it has on
several occasions encountered situations in which the parties were reluctant to start discussions
on efficiencies prior to the identification of a SIEC, and have subsequently failed to provide
sufficiently substantiated efficiency claims once a SIEC was identified. Earlier engagement may
have fostered timely discussion on arguments and evidence, and enabled a proper consideration
of efficiencies in the assessment. Against this background, the BCA takes notes of two very
recent EC decisions, in which the efficiencies advanced by the parties were carefully examined
even in the absence of a SIEC.3* This approach is likely to encourage parties to submit more
substantiated efficiency claims.

52. The BCA further agrees with the view expressed in paragraph 14 that “understanding the
rationale of the merger and the business model or strategies that can be implemented following the
merger are important when assessing the impact of the transaction”. The rationale of the
transaction may be closely intertwined with the efficiencies it may generate, despite efficiencies
not being the main driver of the merger.

53. Moreover, the Draft MG confirm in paragraph 294 that efficiencies may be considered to
outweigh anticompetitive harm if, and only if, the three standard cumulative conditions are
fulfilled. The efficiencies must be verifiable, merger-specific, and to the benefit of consumers.
Among others, it must be shown that “the claimed efficiencies would only occur because of the

33 See Draft MG, para. 291.
34 See European Commission, decision of 27 April 2026 in case M.11295, Airbus / Air France / JV; and European Commission,
decision of 18 March 2026 in case M.11942, Deutsche Post / CTT / JVs.
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merger and could not be achieved to a similar extent by either firm on a standalone basis or by less
anticompetitive arrangements between the merging parties or other market participants”. Moreover,
the efficiencies must “benefit substantially the same consumers as those who would otherwise be
harmed by the merger so that they are not worse off as a result of the merger.” The BCA welcomes
these clarifications. Given the size of Belgium, the BCA has observed that anticompetitive
effects, which often arise at the national or infra-national level, are rarely offset by broader
efficiency gains that may arise at a supra-national level.

54. The link between synergy-efficiency-benefit could be further clarified. In the Draft MG, the

EC distinguishes between (i) synergy, (ii) efficiency, and (iii) benefit to consumers. The BCA
supports this distinction. It enables a step-by-step analysis starting with the direct change
resulting from the merger (namely, the synergy), then the resulting improvement (namely, the
efficiency), and finally the extent to which these improvements are passed on to consumers
(namely, the benefit to consumers). The BCA however thinks that this useful distinction is not
always consistently applied throughout the Draft MG. For instance, the reference to “direct
changes to price incentive” appears more akin to an efficiency, yet it is listed in the taxonomy of
merger synergies. Ensuring the coherent use of these three concepts would allow for a clearer
understanding of which elements should be quantified when substantiating a theory of benefit,
and which elements are to be balanced against the harm in the overall assessment.

55. The taxonomies of direct and dynamic merger synergies could be combined into a single
taxonomy. The BCA further notes that the taxonomy of direct synergies in Section 11.C.1.1 and
of dynamic synergies in Section I1.C.2.1 overlap to a very large extent. In addition, it is recognised
in paragraph 303 that “synergies that lead to direct efficiencies may also lead to dynamic efficiencies”
and in footnote 404 that “specific conditions mentioned in the taxonomy of direct synergies also
apply for dynamic synergies”. The BCA believes that these taxonomies could be unified.
Restructuring the efficiency section in three parts, (i) an overarching section on the taxonomy
of synergies, (ii) the assessment of direct efficiencies, and (iii) the assessment of dynamic
efficiencies would maintain a structure mirroring the structure of the section on anticompetitive
effects, while avoiding redundancy. In doing so, the notion of “financially constrained firms”
should be defined with sufficient precision. A merger may indeed enhance the parties’ financial
ability and incentive to invest. This is an aspect that the BCA has consistently and carefully
assessed in past cases where relevant. However, the BCA notes that in the absence of a clear
and sufficiently narrow definition, there is a risk that the concept becomes overly broad, as
virtually any firm could claim to face financial constraints. Relatedly, it should be noted that an
acquisition that improves the target’s ability to invest and innovate does not necessarily depend
on the size of the buyer, as paragraph 325 seems to suggest.

56. Additional tweaks on merger specificity and consumer benefits. The BCA welcomes the
expansion on the key criteria of merger specificity and consumer benefits in assessing
efficiencies. The section on merger specificity is however primarily focused on demonstrating
that the same efficiency cannot be achieved by a less anticompetitive agreement. It would be
useful to clarify that merging parties must also demonstrate that they would not be able to
achieve those efficiencies on their own, absent the merger, and to provide guidance on how to
do so. This is especially relevant with the confirmation in the Draft MG of the broad nature of
possible efficiencies, especially those relating to resilience or sustainability.

57. Finding the balance in balancing - additional guidance would be helpful. The BCA welcomes
the improved guidance on the balancing exercise provided in the Draft MG, especially given the
absence of guidance in the previous HMG and NHMG on this point. The framework set out in
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the Draft MG provides relatively clear rules to follow when carrying out a possibly complex
assessment, and helps identifying the key elements on which the merging parties are expected
to substantiate their arguments. Nevertheless, some clarifications or corrections could ease the
reading, facilitate practical application, and remove potential confusion.

a. The structure of the balancing section may benefit from further streamlining. In particular,
it would be helpful to first set out the general principles that govern the balancing
exercise.®> Additional general principles could usefully be included, such as the importance
of the remaining competitive constraints in the overall assessment of substantial harm and
benefits to consumers. It would then be helpful to provide a more granular structure
distinguishing between (i) harm and benefits concerning the same parameter of
competition and those concerning different parameters, and (ii) harm and benefit accruing
over the same or different time periods - explaining how the assessment would differ in
each case.

b. The BCA welcomes the inclusion of examples in Section 11.C.3.1 dealing with symmetric
harm and benefits. However, some of the current examples actually cover possible cases
of asymmetric harm and benefits, which may create confusion. It would also be helpful to
include examples highlighting how situations of asymmetric harm and benefits would be
assessed. The BCA notes that for more complex cases, in which harm and benefits strictly
concern different parameters of competition, the guidance is limited to stating that there
should be a careful assessment.

c. Inthe Draft MG, the EC uses both the notions of benefits to competition and benefits to
consumers. It would be helpful to harmonise the wording, especially since efficiencies are
accepted on the basis of their pass-on to consumers, as recalled under the assessment of
direct and dynamic efficiencies in Sections 11.C.1.4 and 11.C.2.4.

d. The title of Section 11.C.3.3, namely, “Balancing across different consumer groups/markets”,
may give the impression that the EC would arbitrate between different consumer groups.
Yet, this section describes the way out-of-market efficiencies can be assessed. The BCA
suggests amending the title to better reflect its actual scope.

e. Finally, the BCA recommends more caution in relation to the estimation of consumers’
willingness to pay based on evidence from other geographic markets, as referred to in
paragraphs 320 and 336. In the BCA’s experience, consumer preferences may already
greatly differ across regions, even within relatively small jurisdictions. Thus, it remains
uncertain whether willingness to pay in other seemingly similar markets could reliably
inform the assessment. For instance, in the specific case of Belgium, the BCA expresses
reservations as to whether consumer preferences in countries like the Netherlands,
Luxembourg, France, or Germany could serve as a robust proxy for consumer preferences
in Brussels, Flanders, Wallonia, or even at a narrower, more local level.

VIII. Concluding remarks

58. The BCA acknowledges the extensive work carried out by the EC and the finely balanced
methodology embedded in the Draft MG. The BCA particularly welcomes the ability of the

35 Some are currently set out in specific subsections whereas they would apply in all cases. See Draft MG, para. 346.
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updated analytical framework put forward to further anchor merger control in the realities of
firms’ strategies and market dynamics.

59. The BCA remains available in the coming weeks and months to support the EC in the
finalisation of the document. Questions and inquiries can be directed to: CONC@bma-abc.be.
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