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issues in the advocacy policy: it organized a first round among a 
number of authorities involved in public procurement to support 
them in the fight against bid rigging, and worked on a manual for 
a compliance program for SMEs. Finally, there was like every year 
intensive consultation within the European network.

2015 was not only dedicated to the content, but also to restyling. 
We gave the Belgian Competition Authority its own visual identi-
ty and logo. But probably more important to you, is our com-
pletely redesigned website. An important novelty is the search 
engine, allowing a much more efficient search of decisions and 
other information. But 2015 was another year of frustration due 
to the lack of promotions and recruitments. There was however 
a breakthrough on the way to go. The green light was given to 
work on a Royal Decree for organizing a permanent posting of 
employees. In this way they can remain officers of the FPS Econo-
my which took a lot of uncertainty away. But the ever-passing by 
of the calendar to implement this in practice, steps up the feeling 
of frustration about the lack of promotions and recruitments.

I must once again conclude this report noting that long periods 
of uncertainty and understaffing weighs on a team. Despite the 
understaffing a lot has been achieved. Therefore, on behalf of 
the Board I would like to thank all staff members of the Belgian 
Competition Authority for their commitment in 2015.

Jacques Steenbergen  
President

2015 was in the first place, the year of settlements. The Inves-
tigation & Prosecution Service could, within two years after the 
introduction of the procedure, decide on a settlement in a cartel 
case with 18 parties in which a fine of 174 million euros was 
imposed. In addition, a second settlement decision was taken in 
an abuse case opened by the Belgian Competition Authority in 
2013, and was completed within two years. In that case, a fine of 
1.19 million euros was imposed. This has clearly demonstrated 
that the implementation of the settlements procedure is one of 
the main contribu-tions of Book IV of the Code of Economic Law 
to a more efficient enforcement of competition law.

For the Competition College, 2015 was mainly characterized 
by further development of the practice with regard to interim 
measures and a few decisions on concentrations. Besides the 
usual decisions in non-simplified merger cases, there were a first 
decision to open a second phase investigation, a decision on 
revised commitments accepted by the Competition Council in 
2011, a decision on a late notified concentration, and a decision 
about the late delivery of information during the investi-gation of 
a concentration.

The Investigation & Prosecution Service also decided in 24 simpli-
fied merger cases and took dismissal decisions in 60 cases. There 
was especially intensive investigation work including the opening 
of 9 new investigation cases, a number of inspections and 8 
leniency applications.

The Belgian Competition Authority published a communica-
tion concerning the informal views of the president. The Board 
prepared new guidelines on leniency and launched a public 
consultation on this matter. It also decided to prioritize two other 
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1.1. The structure of the BCA

The Belgian Competition Authority (BCA) started its operations as an autonomous service with 
legal personality on 6 September 2013.

The BCA is managed by an Executive Committee (the Board). The Board is responsible in particular 
for the day-to-day management of the institution, it determines policy priorities and establishes 
guidelines regarding the application of the competition rules.

It consists of the president, Prof emeritus Dr Jacques Steenbergen, the competition prosecutor 
general, Véronique Thirion, Dr Alexis Walckiers, chief economist, and Mr. Joachim Marchandise, 
Legal Director.

The BCA consists essentially of an investigative body (Investigation & Prosecution Service) and a 
decision-making body (Competition College).

The president of the BCA is chairing the Competition College.

The Competition College is made up for each case of the president and two assessors designated 
alphabetically in the relevant language group.

1. The BCA
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1.2.	Workflows	

The BCA has in addition to its contribution to the European and 
international competition policy three major workflows:

· infringements of the Belgian or EU competition law,

· merger control, and

· informal policy and advocacy.

In this annual report we report on:

i. the formal cases concerning the enforcement of competi-
tion rules : the prohibition of anticompetitive agreements or 
concerted practices and the prohibition on abuse of a domi-
nant position,

ii. the control of mergers which have a ‘Belgian’ dimension,

iii. litigation involving the BCA, 

iv. amicus curiae interventions for Belgian or foreign courts 
on the application of Articles IV.1 and IV.2 of the Code of 
Economic Law (CEL) and 101 and 102 of the Treaty of the 
Functioning of the European Union (TFEU),

v. formal advice to the Minister and to regulators,

vi. Belgian contribution to the European and international 
networks of competition authori-ties, and assistance to the 
Belgian representation in other organizations dealing with 
competition policy,

vii. contributing to a better knowledge of and compliance with 
the competition rules by the informal competition policy 
and advocacy policy,

viii. the cooperation of the BCA to regulations.

1.3.	Priorities
Each year the Board of the BCA determines the priorities, which 
are communicated to the Minister and made public in a mem-
orandum. The memorandum on the priorities for 2015 can be 
found annexed to this annual report.

The assessors according to their language group:
David Szafran, assessor vice president (FR),

Caroline Cauffman, Wouter Devroe, Frank Naert, Gerben 
Pauwels, René Smits, Peggy Valcke, Freddy Van den Spiegel, 
Yves van Gerven, Carmen Verdonck, Chris Verleye (Dutch),

Pierre Battard, Laurent De Muyter, Alexandre de Streel, 
Martin Favart, Charles Gheur, Olivier Gutt, Christian 
Huveneers, Nicolas Petit, Elisabeth van Hecke-de Ghellinck 
(FR).

The Investigation & Prosecution Service is headed by the compe-
tition prosecutor general.

For each case a case team is designated among staff from the 
Investigation & Prosecution Service under the guidance of a com-
petition prosecutor who is in charge of the daily management of 
the investigation. In 2015, the competition prosecutor general 
entrusted 10 different individuals with that responsibility.

At the request of the competition prosecutor general the staff 
of the Investigation & Prosecution Service also conducts infor-
mation gathering and analysis of informal complaints in order to 
identify possible future cases.

De BMA

1 Book IV of the CEL and the articles 101 and 102 of the TFEU.
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2. Some figures



Belgium 2015 Belgium 2014 EU 20142 NL 20143 F 20144

Resources

Personnel5 38	 39 757 1816 183

Staff	available	for	investigations7 28 29 96

Budget	or	expenditure	(million	EUR)8 approx.	8,4 approx.	8,9 94,4 ±15,5 20,7

Restrictive practices

Investigations 9 139 28/13910

Inspections

Immunity	applications

(11)

8

2/8(0)12

1713

4

46

7

28

814

1

Cartels	Decisions

Abuse	Decisions

Interim	measures	Decisions

Decisions	with	fines

Amount	of	fines	(mio	EUR)

-/1/1715

2/1/4316

3

2

174.8

1/2	17

1/118

219

1

2

10

10

1700

1

420

1

2

20/1121

(22)

2

7

1013,6

l 7Enkele kerncijfers

2 Source : GCR Rating enforcement 2015. 
3 Source : GCR Rating enforcement 2015.
4 Unless otherwise stated: Annual report 2014.
5 FTE including the Board.
6 The number of staff committed to competition. The total for the ACM in 2014 was 527.
7 This concept relates to the Investigation & Prosecution Service since 2013. The Service can rely on the support of the chief economist and deputy 

chief economist and the Legal Director.
8 On an annual basis the value of in-kind services provided by the FPS Economy were estimated by the government at a value of approx. 1.8 million.
9 Open on 31 December.
10 New cases/current cases (stock).
11 Assistance of the European Commission in two cases.
12 Inspections under the Belgian competition rules by case/indications of the number of companies and in brackets the number of inspections in private 

homes and similar places.
13 Concerning 10 cases.
14 Source : GCR Rating enforcement 2015.
15 No decision of the Competition College, 1 settlement of the Investigation & Prosecution Service to establish an infringement, and 17 dismissal deci-

sions of the Investigation & Prosecution Service.
16 Two decisions of the Competition College to appeal against a dismissal decision, 1 settlement of the Investigation & Prosecution Service to establish 

an infringement and 43 dismissal decisions of the Investigation & Prosecution Service.
17 Competition College: 1 decision on an appeal against a dismissal decision by the Investigation & Prosecution Service/2 dismissal decisions by the 

Investigation & Prosecution Service.
18 1 decision of the Competition College in which an infringement has been determined/1 dismissal decision of the Investigation & Prosecution Service.
19 One decision imposing and one related to the revision of interim measures.
20 Number of closed cases.
21 Cartels and abuse of dominant position. 20 decisions regarding restrictive practices and 11 cases with renouncement from proceeding or dismissal 

decisions.
22 See cartels figures..
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23 A revision of commitments included.
24 For Belgium data of OECD (conservative) – triennial average : see table under XI.3.
25 ACM 2013 Annual report.

Belgium 2015 Belgium 2014 EU 2014 NL 2014 F 2014

Concentrations

Notifications 3223 16 303 75 168

Decisions with remedies 2 1 17 0 10

Decisions with fines 2

Amount of fines (K EUR) 55

Impact of decisions (restrictive practices  
and concentrations)

Estimated impact of decisions  

(million EUR)24

221,5 47,5 45125

Letters Amicus

Belgian judges 0 1

Foreign judges 0 1

Judgments

Court of Appeal Brussels 8 9

Court of Cassation/Constitutional Court 2 2
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3. Formal cases 
concerning the 
enforcement of articles 
IV.1 and IV.2 CEL and 
101 and 102 TFEU
3.1.	Cases	in	which	the	former	Authority	had	already	closed	the	investigation	but	

the	Competition	Council	had	not	yet	taken	a	decision

It involved three infringement cases in 2015. In one of these cases the Investigation and Prosecu-
tion Service reached the settlement which is discussed further on. In two other cases, cassation 
appeals against judgments of the Court of Appeal in Brussels regarding the legality of inspections 
carried out by the previous authority, are still pending.

3.2.	New	cases	for	investigation
Nine new cases for investigation were opened in 2015 by the competition prosecutor general after complaint or ex offi-
cio. We had 2 inspections in 2 European cases and leniency applications in 8 cases, including summary applications.

In two cases there was a request for interim measures and the Competition College took decisions that are discussed 
further below.

3.3.	Follow-up	of	previous	decisions	of	the	Competition	Council
The Investigation & Prosecution Service has also ensured the follow up of decisions of the Competition Council. It has 
taken a request for lifting the commitments, which were at the time imposed on Proximus (in the case the Phone House) 
according to the procedure for a non-simplified concentration, before the Competition College.



10 l BCA Annual report 2015

3.4.	Brief	discussion	of	decisions	of	the	Competition	College	

3.4.1.	Some	figures

Number
Comments 2015

2015
2013/

2014

Decisions 

Total number 5 4

Colleges 4 3

Other	colleges	have	been	already	made	
up	 
after	leniency	applications.

Decisions on the merits

Decisions establishing that there is no basis to intervene (art. 
IV.47 CEL)

0 0

Decisions establishing that there is no cartel or abuse of a 
dominant position (art. IV.48, 2 ° CEL)

0 0

Decisions which establish a cartel or abuse of dominant posi-
tion (art. IV.48, 1 ° CEL)

0 1

Decisions with commitments (art. IV.49, § 1 CEL) 0 0

Decisions with full exemption from fines for legal persons (art. 
IV.46, § 1 CEL)

0 0

Decisions with a partial exemption from fines for legal persons 
(art. IV.46, § 1 CEL)

0 0

Decisions with immunity from prosecution for individuals (art. 
IV.46, § 2 CEL)

0 0

Decisions on sanctions (fines and penalty-sums) (art. IV. 70 ff 
CEL):

0 1

- Decisions with a fine for legal persons 0 1

- Decisions with a fine for natural persons 0 0

- Decisions with penalty 0 0

Dismissal decisions concerning Article 101, § 3 TFEU (art. IV.50 
CEL):

0 0

- Decisions in cases that were initiated after the estab-
lishment of the BCA

0 0

- Decisions in cases that were initiated before theestab-
lishment of the BCA

0 0
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Decisions on interim measures (total number) (Book IV) 3 2 One	decision	concerning	the	interpreta-
tion	and	the	partial	replacement	of	earlier	
measures	taken	by	the	same	college

Decisions in which interim measures were refused (art. IV.64, 
§ 6 CEL)

0 0

Decisions with interim measures (art. IV.64, § 6 CEL) 3 2 For	example,	the	suspension	of	potentially	
anti-competitive	clauses,	and	the	imposi-
tion	of	publicity.

Decisions concerning interim measures (total number)  
(Book V)

0 0

Decisions in which interim measures were refused(art. V.4,  
§ 4 CEL)

0 0

Decisions with interim measures (art. IV.64, § 6 CEL) 0 0

Decisions on the appeal against a dismissal decision of the 
Investigation & Prosecution Service (art. IV.42, § 3 CEL)

2 1 The	appeals	were	dismissed

Duration of the procedures ( in months and days)

Infringement cases for the College / 5	m	20	d

Interim measures 1	m	19	d 30	d The	law	provides,	depending	on	any	
extensions,	a	maximum	period	from	2	
months	to	2	months	and	2	weeks

Appeal against dismissal decisions of the Investigation & 
Prosecution Service

3	m	7	d 4	m	25	d The	law	provides	no	time	limits

Arguments concerning the confidentiality of documents
(art. IV.41, § 8 CEL)

0 1

3.4.2.	Interim	measures
The applications for interim measures in the GCL / FEI and the 
Superprestige cases concerned both Articles IV.2 CEL and 102 
TFEU and Articles IV.1 CEL and 101 TFEU.

3.4.2.1.	Global	Champions	League	/	Fédération	
Equestre	Internationale

On 27 July 2015 the Competition College has imposed inter-
im measures on the Fédération Equestre Internationale (FEI) 
to suspend the Clause d’exclusivité in Article 113 (4)-(6) of its 
Réglementations Générales regarding the Global Champions 
League (GLC)26. This measure was imposed in the context of an 

26 Décision n° ABC-2015-V/M-23.

investigation of the Investigation and Prosecution Service with 
regard to the compatibility with the rules of competition of a 
clause introduced by the FEI in 2012 that excludes athletes and 
horses from the participation in a FEI approved competition 
if they participated in the six preceding months in a not ap-
proved competition. With the measure, the College wished to 
avoid, pending the procedure on the complaint, that the Global 
Champions League would not be organized in 2016, with the risk 
that the project would need to be abandoned. In deciding that 
prima facie there may be an infringement, the College took into 
account the decisions of other competition authorities, consid-
ering that the GCL committed herself to observe the rules of the 
FEI on doping and on the protection of horses.

http://www.concurrence.be/sites/default/files/content/download/files/2015vm23-abc-pub.pdf
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The FEI was forced to suspend the provision mentioned in re-
spect of whom who took part in the matches of the GLC, and to 
publish the suspension on its website. The decision also organ-
izes a procedure if necessary to explain, modify or eliminate the 
measures.

In the decision of 24 November 2015, the Competition College 
has clarified the publication requirement27. The Investigation 
& Prosecution Service asked the College to establish that the 
FEI had failed to implement the publicity arrangements, and to 
impose a penalty if that would also be the case in the future. The 
FEI requested a clarification on the application of the organized 
procedure provided in the decision of 27 July. The College added 
both requests and treated them in terms that are consistent 
with the procedure laid down in the previous decision as well as 
within the terms of a new application for interim measures. The 
decision provides for the imposition of a penalty if the specified 
publicity obligation would not be met.

The FEI has appealed against the interim measures, and request-
ed a suspension of enforcement of the judgment pending the 
appeal. By judgment of 26 October 2015 the Court of Appeal in 
Brussels rejected the request for suspension of the FEI.

3.4.2.2.	Broadcasting	rights	for	Superprestige	
cyclo-cross	races

On 5 November 2015, the Competition College has imposed 
interim measures on broadcasting rights for Superprestige cyc-
lo-cross races.28 The v.z.w. Verenigde Veldritorganisatoren and 
Telenet concluded an agreement that gives to Telenet the exclu-
sive broadcasting rights to the Superprestige cyclo-cross races 
for five years. For the seasons 2014-2015 and 2015-2016, these 
rights were granted to SBS Belgium (“Vier”), but SBS Belgium di-
vested them to Telenet for the current season. Telenet acquired 
previously exclusive broadcasting rights for the UCI cyclo-cross. 
Proximus filed a complaint with the request for interim measures 
and was joined at the court by Mobistar.

The College ruled that a contract which confers exclusive broad-
casting rights for a period of five years, without a transparent 
non-discriminatory bidding procedure, prima facie, may consti-
tute an infringement of the competition rules. To this end, the 
College referred to decisions from other competition authorities. 
The other conditions regarding the required damage to take 
interim actions were considered by the College as fulfilled. The 
College pointed out inter alia that measures are urgent, if at the 
time of the decision on the complaint, the mentioned damage 
cannot be avoided any more on the basis of Article IV.64, § 1 CEL.

The College has decided that the v.z.w. Verenigde 
Veldritorganisatoren had to choose within a period of one month 
between two options. Whether the suspension of the exclusiv-
ity rights till a final decision by the Investigation & Prosecution 
Service or the College about the complaint. In this case, the 
broadcasting rights have to be provided on reasonable terms to 
other interested parties. Or the organization of a transparent 
and non-discriminatory bidding process for the granting of these 
rights for the period from the end of the season 2015-2016 till 
a final decision of the Investigation & Prosecution Service or the 
College about the complaint.

27 Décision n° ABC-2015-V/M-68.
28 Beslissing nr. BMA-2015-V/M-65. 

Considering the measures imposed are very different from what 
was asked, the College decided to give to the parties the oppor-
tunity to assess the proposed measures and to file written com-
ments. This procedure was inspired by Article IV.62, § 6 CEL on 
new conditions for approving a merger.

The decision also organizes a procedure which clarify, modify or 
eliminate the measures if necessary, and provides a penalty if 
the reporting requirement would not be met.

Telenet has appealed against this decision.

3.4.3.	Appeal	against	dismissal	decisions

3.4.3.1.	Spira/De	Beers
On 25 March 2015, the Competition College has dismissed the 
appeal against the dismissal decision of the Investigation & 
Prosecution Service regarding a complaint of Spira against De 
Beers29. The Investigation & Prosecution Service dismissed 
on 15 October 2014, Spira’s complaint against De Beers. This 
decision was motivated by the priorities of the Investigation & 
Prosecution Service taking into account its resources and the 
international context of this case. Indeed it concluded that if 
the European Commission decided that a complex investigation 
could not be justified because of the low likelihood of finding an 
infringement - decision upheld by the General Court - the same 
applied to the BCA.

The Competition College has considered that the Investigation 
& Prosecution Service decided in view of its own priorities 
and resources. According to the College, the Investigation and 
Prosecution Service could take into account the fact that the 
European Commission rejected a complaint by Spira relying on 
the low likelihood of finding an infringement. The complaints 
by Spira at national and European level were based on identical 
or similar legal arguments. In the context of the modernized 
European competition law, it is indicated, if not necessary, that 
the dismissal decision has regard to the European Commission’s 
assessment of the likelihood of finding an infringement.

3.4.3.2.	Pharmacist	Cuyckens	/	Omega	Pharma
On 1 July 2015 the Competition College rejected an appeal 
of pharmacist Cuyckens against a dismissal decision of the 
Investigation and Prosecution Service of 31 March 201530.  
Mr. Cuyckens filed on 20 November 2002 a complaint with the 
Competition Council against Omega Pharma for alleged abuse of 
a dominant position on the pricing and the assumed reduction 
in the range of raw materials for magistral preparations and 
packaging material that is used by pharmacists. A first dismissal 
decision of the complaint by the former College of Competition 
Prosecutors on 10 December 2010 was overturned by the 
Competition Council on 21 April 2011.

The Investigation and Prosecution Service of the present 
Belgian Competition Authority resumed the investigation in 
2013 and took on 31 March 2015 again a dismissal decision. 
The Competition College stated in its decision that the facts 
mentioned in the original complaint against Omega Pharma are 

29 Beslissing nr. BMA-2015-P/K-08.
30 Beslissing nr. BMA-2015-P/K-21.

http://www.concurrence.be/sites/default/files/content/download/files/2015vm68_fei_bma-pub.pdf
http://www.mededinging.be/sites/default/files/content/download/files/2015vm65-bma-pub.pdf
http://www.mededinging.be/sites/default/files/content/download/files/2015PK08_PUB.pdf
http://www.mededinging.be/sites/default/files/content/download/files/2015pk21-bma.pdf
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prescribed. In 2009 Omega Pharma transferred the control over 
the company that continued the activity to another group. The 
Competition College decided that the request of Mr. Cuyckens 
to expand the complaint to the undertaking which continued 
the activity, was inadmissible. However, the Investigation & 
Prosecution Service examined whether the case could not be 
opened at its own initiative, but ruled - after examination - not to 
do so in the light of available resources and priorities. 

The Competition College referred in its decision to its earlier de-
cisions about the margin of appreciation the legislature granted 
to the Investigation and Prosecution Service as to whether or not 
to open or to close cases. 

The Competition College considered in light of these criteria, that 
the Investigation and Prosecution Service was entitled in this 
case to dismiss the complaint and not to open an investigation.

3.5.	Brief	discussion	of	decisions	of	the	Investigation	&	Prosecution	Service

3.5.1.	Some	figures	of	investigations

Investigations by the Investigation & Prosecution Service 2015 2013/2014

Open investigations 9 14

Cartels 4 11

Abuse of dominant position 4 3

Others 1 0

Seized by a complaint or specific request (art. 41,§ 1, from 1° to 5° CEL) 4 7

Ex officio investigations (art. IV.41, § 1, 2° and 5° CEL) 5 7

Requests for interim measures (art. IV.64, § 2 CEL) 3 1

Clemency requests or immunity applications for legal and natural persons (art. IV.46, § 1 
and 2 CEL)

8 17

Cases	where	an	 inspection	was	 carried	out	between	6	 September	2013	and	31	December	
2014

2 2

Draft decisions	laid	down	at	the	Competition	College 0 1

Number	of	cases	that	were	opened	by	the	former	Competition	Council	and	which	have	
not	been	concluded	with	a	draft	decision,	a	decision	of	the	Competition	College	or	of	the	
Investigation	&	Prosecution	Service	(dismissal	or	settlement)	during	the	reference	period

33 95

Number	of	cases	that	were	opened	by	the	former	Competition	Council	and	which	were	con-
cluded	with	a	draft	decision,	a	decision	of	the	Competition	College	or	of	the	Investigation	&	
Prosecution	Service	(dismissal,	settlement)	during	the	reference	period

62 6
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3.5.2.	Some	figures	of	decisions

Number
References Comments 2015

2015 2013/2014

Decisions	(total	number) 62 5

Decisions which close a procedure as a re-
sult of a settlement	(art.	IV.57,al.	1	CEL)

2 0 DHP,	Loterie	Nationale

Dismissal decisions (art.	IV.42,	§	2	CEL) 60 5

Because	of	inadmissibility	or	unfounded-
ness	of	the	complaint

4 4 Decaux	(2),	Groene	
certificaten	Handling	
& Co

An	appeal	was	lodged	against	the	
Decaux-decision	which	was	rejected	
by	the	Competition	College.

Because	of	the	limitation	of	a	complaint 54 0

Because	of	the	priority	policy	and	available	
resources

2 1 Spira/De	Beers,	
Comptoir	de	Russie

An	appeal	was	lodged	against	the	
Spira	/	De	Beers	decision	which	was	
rejected	by	the	Competition	College

Decisions related to confidentiality	 (art.	
IV.41,	 §	7,	 al.	 2	CEL)

12

3.5.3.	Brief	discussion	of	decisions

3.5.3.1.	Settlement	decisions

Settlement decision DPH

The Investigation & Prosecution Service has imposed fines 
amounting to 174 million euros to 18 undertakings that took part 
in coordinated increase in end-consumer prices for drugstore, 
perfumery and hygiene products (DPH) in Belgium between 2002 
and 200731.

The 18 undertakings concerned are important actors of the 
Belgian retail (Carrefour, Colruyt, Cora, Delhaize, Intermarché, 
Makro and Mesdagh) and suppliers who together represent a 
large part of DPH products sold (Beiersdorf, Bolton, Belgium 
Retail Trading, Colgate-Palmolive, DE HBC Belgium, GSK, Henkel, 
L’Oreal, Procter & Gamble, Reckitt Benckiser (Belgium) and 
Unilever).

The infringement consisted of the repeated organization, at retail 
level, on the whole of the Belgian territory, of coordinated in-
creases of end-consumer prices of branded DPH products of the 
suppliers involved. 

31 Décision n° ABC-2015-I/O-19-AUD

This practice aimed at the increase and stabilization, for a certain 
period of time on the whole of the Belgian territory, of end-con-
sumer prices of branded DPH products at similar or nearly similar 
levels at the distributors involved, with the help of each supplier 
concerned, the latter solely for its own products. 

The branded DPH products from a given supplier are identical 
products for which the end-consumer price is an important com-
petitive parameter.

As part of the settlement procedure, the undertakings have ac-
knowledged their involvement in the infringement as set out in 
the decision, as well as the sanction imposed on them. They ben-
efited in this respect from a 10 % reduction of the fine.

Settlement decision National Lottery

In May 2013, the companies Stanleybet, Sagevas, WFA and PMU, 
active in the sector of sports betting in Belgium, filed complaints 
against the National Lottery. As a result of the complaints, the 
Investigation and Prosecution Service opened an investigation in 
July 2013 and carried out inspections at the National Lottery. 

http://www.mededinging.be/sites/default/files/content/download/files/2015IO19-AUD.pdf
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After thorough examination of these complaints, discussions 
with the National Lottery in view of a settlement concerning the 
first objection started end of 2014. These discussions ultimately 
led to the aforementioned settlement decision32. The four other 
objections have been subject to a dismissal decision33. 

The infringement consisted in the one-off use by the National 
Lottery of contact details of persons registered in its Interactive 
Gaming System (IGS) database acquired in the context of its legal 
monopoly in order to send an e-mail in January 2013 to an-
nounce the launch of Scooore!. Furthermore, in 2011 and 2013 
the National Lottery requested and received certain commer-
cially sensitive information about competing providers of sports 
betting from some distributors of Scooore!. This was qualified 
in accordance with the National Lottery as being an abuse of a 
dominant position. 

As part of the transaction, the National Lottery has acknowl-
edged its involvement in the infringement as set out in the 
decision, and has accepted the sanction. For that reason it has 
benefited from a 10 % reduction of the fine. In addition, the 
National Lottery, benefited from mitigating circumstances in the 
calculation of the fine, i.e. the absence of proven restrictive ef-
fect on competition and full cooperation of the National Lottery 
during the investigation, making the final fine equivalent to 1.19 
million euros.

3.5.3.2.	Dismissal	Decisions

Jimbo I and II

In April 2010 the Investigation and Prosecution Service opened 
an ex officio investigation against certain cargo handlers active at 
Brussels National Airport (Zaventem). In June 2010, inspections 
were held within the scope of the ex officio investigation in sev-
eral undertakings active in the cargo handling services sector.

Part of the investigation concerned cargo handling services of-
fered to airlines. Another part of the investigation focused on 
possible anticompetitive agreements between competing cargo 
handlers within the CCAB (Liaison Cargo handlers Brucargo- 
Contactgroep Cargo Afhandelaars Brucargo).

After thorough investigation, the Investigation and Prosecution 
Service did not find an infringement of the competition rules34.

Lampiris/Electrabel

In a complaint filed in January 2009, Lampiris alleged that 
Electrabel had engaged in excessive pricing, discriminatory 
pricing and price squeeze following the incorporation of the 
opportunity cost of greenhouse gas emission allowances in its 
wholesale prices, although it had received these allowances free 
of charge.

32 Beslissing nr. BMA-2015-P/K-27-AUD
33 Beslissing nr. BMA-2015-P/K-28-AUD
34 Beslissing nr. BMA-2015-I/O-02-AUD and BMA-2015-I/O-03-AUD.

Following a thorough investigation that covered the years 2007 
to 2009, including inspections at the premises of Electrabel, the 
Investigation and Prosecution Service did not find an infringe-
ment of the competition rules35.

First, the Investigation and Prosecution Service concluded that 
incorporating part or all of the opportunity cost of greenhouse 
gas emission allowances in the electricity price was economically 
justified. Hence, the Investigation and Prosecution Service con-
cluded that the repercussion by Electrabel of this opportunity 
cost on its customers did not, in itself, suffice to qualify the prices 
charged by Electrabel as excessive.

Second, the allegation of price discrimination was not considered 
to be founded, given that services offered by Electrabel on the 
wholesale market are not equivalent to those offered by its sub-
isidary ECS to its customers, especially in the segment of supply 
to household customers.

Third, the investigation did not enable to conclude that 
Electrabel would have engaged in a margin squeeze. Indeed, it 
follows from the investigation that the profit margins of ECS, 
a subsidiary of Electrabel, would have remained positive even 
if it were subject to the supply costs charged by Electrabel to 
Lampiris.

35 Décision n° ABC-2015-P/K-09-AUD.

http://www.mededinging.be/sites/default/files/content/download/files/2015pk27-aud-bma-pub.pdf
http://www.mededinging.be/sites/default/files/content/download/files/2015pk28-aud-bma-pub.pdf
http://www.concurrence.be/sites/default/files/content/download/files/2015IO02-AUD-PUB.pdf
http://www.concurrence.be/sites/default/files/content/download/files/2015IO03-AUD-PUB.pdf
http://www.mededinging.be/sites/default/files/content/download/files/2015PK09-AUD_PUB.pdf
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Comptoir de Russie

On 6 July 2012, Comptoir de Russie, a company acting as an 
intermediary in with the context of the performance of low-
skilled manual services through workshops in prisons, filed a 
complaint against the “Régie du travail pénitentiaire” (Public 
utility of Prison Labour) and the “Fédérations des entreprises de 
travail adapté” (the federations of sheltered workshops: Entente 
Wallonne des Entreprises de Travail Adapté ASBL, Brusselse fed-
eratie van Beschutte werkplaatsen VZW and Vlaamse Federatie 
van Beschutte Werkplaatsen VZW). 

The complaint concerned an agreement between the “Régie du 
Travail Pénitentiaire” and the federations of sheltered workshops 
taking the form of a “Collaboration Agreement” signed on 3 May 
2011. This agreement was aimed at uniting their efforts in order 
to avoid increased competition and achieve collaboration be-
tween the two sectors, including reducing price distortions be-
tween the two sectors, identifying the intermediaries and their 
end customers and not going after work that had already been 
awarded to the other party. 

On 18 March 2015, the Investigation & Prosecution Service 
dismissed the complaint of Comptoir de Russie36. This deci-
sion was taken in light of the priorities of the Investigation and 
Prosecution Service, and took into account the fact that feder-
ations of sheltered workshops have unilaterally terminated the 
agreement of 3 May 2011. Furthermore, the Régie du Travail 
Pénitentiaire confirmed early 2015 that it no longer applies this 
agreement and has agreed to remove all references to it on any 
medium whatsoever.

Cuyckens/Omega Pharma

Mr. Cuyckens filed on 20 November 2002 a complaint with the 
Competition Council against Omega Pharma for alleged abuse of 
a dominant position on the pricing and the assumed reduction 
in the range of raw materials for magistral preparations and 
packaging material that is used by pharmacists. A first dismissal 
decision of the complaint by the former College of Competition 
Prosecutors on 10 December 2010 was overturned by the 
Competition Council on 21 April 2011

The Investigation and Prosecution Service of the present Belgian 
Competition Authority resumed the investigation in 2013 and 
took again on 31 March 2015 a dismissal decision37 for limitation 
of the facts stated in the original complaint because Omega 
Pharma transferred in 2009 the control of the company in the 
group, which continued the activity concerned over to another 

36 Décision n° ABC-2015-P/K-06-AUD.
37 Beslissing nr. BMA-2015-P/K-10-AUD.

group. Regarding the request of pharmacist Cuyckens to extend 
the complaint to the firm which continued the activity in ques-
tion, the Investigation & Prosecution Service ruled that it was 
inadmissible. The Investigation & Prosecution Service examined, 
however, whether the case could not be continued ex officio, but 
decided - after investigation - not to do so in the light of available 
resources and priorities. One reason is that the Price Observatory 
is better placed than the Investigation & Prosecution Service to 
investigate the alleged price evolution by the complainant. The 
Investigation & Prosecution Service noted in this respect that 
when the Price Observatory establishes an abnormal price evo-
lution, it may prepare a report by which the BCA is automatically 
seized.

The Investigation and Prosecution service has also taken 55 other 
dismissal decisions.

3.5.3.3.	Other	decisions

Decision to change procedural language (Immoweb)

On 30 January 2015 the BCA has opened an official investigation 
in Dutch against ImmoWeb for alleged violations of Articles IV.1 
and / or IV.2 CEL and of Articles 101 and / or 102 TFEU.

On 12 February 2015, in response to a request for information, 
ImmoWeb asked for the language of proceedings to be changed 
and from then on for the investigation to be in French. By letter 
dated 17 February 2015 the competition prosecutor general 
granted the request.

bpost case

On 1 December 2015, the Investigation & Prosecution Service 
opened a French-language instruction for access to the postal 
infrastructure granted by bpost to its competitors (Case CONC-I / 
O-15- 0037).

On 10 December 2015, bpost has sent a letter to the competition 
prosecutor general on the basis of Article IV.83, §3 requesting a 
change of language from French to Dutch in the proceedings.

The competition prosecutor general took the decision on 15 
December 2015, to maintain the French language during pro-
ceedings due to the fact that bpost has a legal service and ex-
ternal bilingual French/ Dutch counsel. In addition, the cases for 
abuse of dominant position processed before the Competition 
Council have been in French. 

http://www.mededinging.be/sites/default/files/content/download/files/2015PK06-AUD-PUB.pdf
http://www.mededinging.be/sites/default/files/content/download/files/2015PK10-AUD-PUB.pdf
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4.1.	Some	figures

Number Reference 2015

2015
2013/

2014

Concentrations notified in simplified procedure  
(art. IV.63 CEL)

24 24 See	website

Concentrations declared permissible by tacit approval 
(art. IV.63, § 6 CEL)

0 0

Concentrations returned to normal procedure  
(art. IV.63, § 5, al.3 CEL)

0	 1

Concentrations notified in the normal procedure  
(art IV.58 CEL)

6 4 ALTRAD	Investment	Authority/	HERTEL	Holding	
Proximus/	Wireless	Technologies	(The	Phone	
House)	 
De	Persgroep	Publishing/Sanoma 
Westvlees	Group/Covalis	

Kinepolis	Group/Utopolis	(Utopia)	 
Cordeel	Group/Imtech	België	–	Imtech	Belgium	
Holding

Concentrations outside the scope of the law (art. IV.61, 
§ 1, 2 ° CEL)

0 0

Concentrations within the scope of the law 6 4

Concentrations in the first phase 6 4

Concentrations declared admissible without conditions 
or commitments (art. IV.61, § 2, 2 ° CEL)

3 1 ALTRAD	Investment	Authority/	HERTEL	Holding	
WestvleesGroup/Covalis 
Cordeel	Group/Imtech	België	–	Imtech	Belgium	
Holding

Concentrations declared admissible with conditions 
and commitments (art. IV.61, § 2, 1 ° CEL)

2 3 Proximus/	Wireless	Technologies	(The	Phone	
House)	

De	Persgroep	Publishing/Sanoma

Concentrations declared admissible by tacit approval 
(art. IV.61, § 2, al 3 CEL)

0 0

Concentrations in second phase (art. IV.61, § 2, 3 ° CEL) 1 0 Kinepolis	Group/Utopolis	(Utopia)

Concentrations in second phase 0 0 The	file	Kinepolis	Group	/	Utopolis	(Utopia)	will	be	
decided	in	the	second	phase	in	2016

Concentrations declared admissible without conditions 
or commitments (art. IV.62, § 6 al. 2 CEL)

Concentrations declared admissible with conditions 
and commitments (art. IV.62, § 6 al. 2 CEL)

Concentrations declared admissible by tacit approval 
(art. IV.62, § 6 al. 2 CEL)

Inadmissible declared concentration (art. IV.62, § 7 CEL)
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4.2.	Brief	discussion

Altrad / Hertel

On 8 June, the Competition College cleared the acquisition of 
Hertel Holding NV by Altrad Investment Authority SAS38.

The acquisition concerned the markets for industrial scaffolding 
services and industrial isolation services. The College referred 
inter alia to the fact that neither customers nor competitors 
expected that the acquisition may affect competition. The trans-
action had already been approved earlier by the German and 
Dutch competition authorities. 

Belgacom / The Phone House 

On 23 June 2015, the Competition College has modified the com-
mitments which the Competition Council accepted in its decision 
of December 23, 2011 as a condition to approve the acquisition 
of The Phone House by Belgacom, now Proximus39. 

In view of the changed market conditions, the College has aban-
doned the commitment to preserve the Multi operator Model 
and related commitments such as the reporting obligation. 

The College did so under conditions which may be summarized 
as follows: 

-  The operators which still use The Phone House as a distribu-
tion channel must have the facility in a relatively short term 
to withdraw from The Phone House outlets without repercus-
sions. 

-  Consumers should be clearly informed which operators still 
offer services within these outlets. When an operator decides 
to offer no longer his services in The Phone House outlets, 
any reference to the latter’s brand name should be removed 
in a very short time. 

-  When sales outlets offer the services of no other operator 
than Proximus, the latter must clearly inform that The Phone 
House outlets have become exclusive Proximus sales outlets. 

-  A Chinese Walls Policy remains valid for a period of three 
years after the termination of the last agency agreement with 
a competitor. 

A Monitoring Trustee is appointed to oversee compliance with 
the conditions.

De Persgroep / Humo and Sanoma titles

On 4 August 2015, the Competition College has approved the 
acquisition of Humo NV and of the magazines Story, Teve-blad, 
and Vitaya by De Persgroep Publishing NV40. 

38 Beslissing nr. BMA-2015-C/C-15 
39 Beslissing nr. BMA-2015-C/C-20 
40 Beslissing nr. BMA-2015-CC-24

The Competition College has subjected this authorization to 
commitments which may be summarized as follows:

- The Persgroep ensures that, for the duration of this commit-
ment and to that extent Humo, Story and TeVe-Blad remain 
the property of De Persgroep or any undertaking controlled 
by it, Humo, Story and TeVe-Blad magazines will not be trans-
formed into a magazine that is substantively identical to an-
other magazine, but only bears a different title and a different 
cover page, and accepted for this purpose a number of specif-
ic commitments;

- The Persgroep must offer a title on reasonable terms to inter-
ested buyers, prior to its closing down.

- The Persgroep ensures that Medialaan NV will respect a 
standstill commitment regarding the conditions, the quality 
and timing of availability of the program data in relation to its 
current and eventual future television channels.

A monitoring trustee was appointed to supervise compliance 
with these commitments, and the decision is organizing a pro-
cedure if necessary to change the commitments or to waive, or 
perhaps to establish an infringement of the commitments.

http://www.mededinging.be/sites/default/files/content/download/files/2015CC15.pdf
http://www.mededinging.be/sites/default/files/content/download/files/2015CC20.pdf
http://www.mededinging.be/sites/default/files/content/download/files/2015cc24-bma-pub.pdf
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Sanoma

In continuation of the case on the acquisition of Sanoma titles 
by the Persgroep, the Competition College has on 30 September 
2015 imposed a fine of 50,000 euros to Sanoma Media Belgium 
because of the obstruction of an investigation by providing the 
information to late41.

The Competition College has decided that Sanoma Media 
Belgium N.V. (seller) impeded by negligence the investigation of 
the acquisition of magazine titels by De Persgroep by providing a 
market study of which they had knowledge for at least two days, 
only after the competition prosecutor had to inform the notifying 
party of his objections. The good faith of Sanoma Media Belgium 
N.V. was not disputed by the College. The College ruled however 
that because of the short time limits in merger control, under-
takings have a special duty of care. It also ruled that the fact that 
the study might not have led to other allegations, does not mean 
that the late filing of relevant information which was requested 
does not hinder an investigation.

The College decided for the first time that the Notice for the 
calculation of fines in cartel and abuse cases can also offer guid-
ance with regard to this type of infringement, but taking into 
account the fact that the Legislator defined the maximum fine 
for procedural infringements at 10 % of the maximum fine for 
infringements referred to in Articles IV.70 and IV.72 CEL. Because 
it is the first time the late providing of information by negligence 
has been qualified as impeding an investigation, and the first 
time that the Notice has been used with regard to this type of in-
fringement, the College has accepted in this case as an alleviating 
circumstance to calculate the fine as it would do if information is 
provided after the indicated time period but at a time when one 
may reasonably expect that it can still be taken into account by 
the prosecutor.

Westvlees/Covalis 

The Competition College adopted on 8 September 2015 the ac-
quisition without conditions of Covalis NV activities by Westvlees 
NV42. The concentration mainly concerns the slaughter of pigs. 
The College has been guided inter alia by the fact that neither 
customers nor competitors expect that the acquisition would 
have an adverse effect on competition.

Kinepolis /Utopolis

In this case, the College decided on 30 November 2015 to open a 
second phase investigation.

41 Beslissing nr. BMA-2015-C/C-31
42 Beslissing nr. BMA-2015-C/C-26

Cordeel/Imtech

This case concerned the acquisition in August 2015 of Imtech 
Belgium NV by Cordeel Group NV (hereinafter Cordeel) in con-
nection with the settlement of the bankruptcy of the Imtech 
group. The concentration was normally eligible for a simplified 
procedure. However, it was only notified on 10 November 2015 
after the Investigation & Prosecution Service had determined 
that the concentration should have been notified.

To avoid legal uncertainty about the alleged acts since the take-
over, the president has on 22 October 2015, at the request of 
Cordeel in application of Article IV.10, § 7 CEL, decided to grant 
the parties to the concentration exemption from suspension 
referred to in Article IV.10, § 5 CEL. He granted this exemption 
retroactively to the date of acquisition to the extent this is neces-
sary to safeguard the validity of the acts from the acquisition on.

In its decision of 23 December 201543 the Competition College 
approved the concentration pursuant to Article IV.61 §2, 2 ° CEL. 
Because the concentration was only notified on 10 November 
2015, the College thereby also imposed a fine of 5,000 euros for 
late registration.

The College stated that the severity of the penalty provided for in 
Article IV.70, § 1 and Article IV.72 CEL confirms that the non-com-
pliance of the suspension obligation is naturally a serious in-
fringement44, but that it concerned in this case a concentration 
which had to be approved in any case pursuant to Article IV.10, 
§2 CEL. This may, in the opinion of the College in an analogous 
application of the logic of the Guidelines regarding the calcu-
lation of the fines be translated by a coefficient relating to the 
seriousness of the infringement of 1 %. The College added to this 
that in his opinion with this type of offense the factor duration 
should not be taken into account when an infringement lasted 
for less than one year, regardless of the data taken into account.

In the present case, there were very significant mitigating cir-
cumstances in view of the very specific situation in which this 
concentration had been established. The College ruled that these 
circumstances did not justify the imposition of a dissuasive fine, 
and such a sanction could also not be proportionate in view of 
the value of the transaction. Because the College did not want to 
give the signal that the notification requirement does not matter 
when a takeover must be approved pursuant to Article IV.61, § 2, 
first paragraph, 2 ° CEL, it imposed a fine of 5,000 euros.

43 Beslissing nr. BMA-C/C-79
44 Compared to the judgment of the Court of 12 December 2012, case 

T-332/09, Electrabel/European Commission, point 246.

http://www.concurrence.be/sites/default/files/content/download/files/2015cc31-bma-pub.pdf
http://www.mededinging.be/sites/default/files/content/download/files/2015cc26-bma-pub.pdf
http://www.mededinging.be/sites/default/files/content/download/files/2015cc79_bma_pub_cordeel_imtech.pdf
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5.1.	Some	figures
Appeals before the Court of Appeal and the Court of Cassation in cases of the BCA and the former Competition Council: 

2015 Number References

Appeals lodged in 2015 2 FEI	/	BMA:	2015/MR/1	

Telenet	/	BMA	(	«Cyclo»):	2015/MR/2

Other pending appeals 7 CBR	and	Others	/	BMA	(‘Cement’):	2013/MR/11	to	15

bpost	/	BMA:	2013/MR/2	

PSA	Antwerp	and	Others	/	BMA	(“Stevedores”):	2014/MR/1	

TUI	Travel	Belgium	and	Others	/	BMA	(“Travel	Agencies”):	2013/MR/22

Colruyt	and	Others	/	BMA	(“Great	distribution”):	2013/MR/13	and	26	

Delhaize	and	Others	/	BMA	(“Great	distribution”):	2013/MR/17,	18,	23,	27-29	

VAB	/	BMA:	2013/MR/31

Judgments of the Court of Appeal 8 TUI	Travel	Belgium	and	Others	/	BMA	(“Travel	Agencies”):	2013/MR/22:	final	judge-
ment	of	February	18,	2015	

VAB	/	BMA:	2013/MR/31:	final	judgment	of	March	11,	2015	

bpost	/	BMA	:	2013/MR/2:	interlocutory	judgment	of	30	April	2015	Colruyt	and	
Others	/	BMA	(“Great	distribution”):	2013/MR/13	and	26:	interlocutory	judgement	
of	6	May	2015	and	a	final	judgment	of	30	June	2015	(renounce	legal	action)	

PSA	Antwerp	and	Others	/	BMA	(“Stevedores”):	2014/MR/1	judgment	of	9	July	2015	

Delhaize	and	Others	/	BMA	(“Great	distribution”):	2013/MR/17,	18,	23,	27-29:	final	
judgment	of	30	September	2015	(from	court)	

FEI	/	BMA:	2015/MR/1:	interlocutory	judgment	of	22	October	2015

Cassation facilities 2 TUI	Travel	Belgium	and	Others	/	BMA	(«Travel	Agencies»):	2013/MR/22	PSA	Antwerp	
and	Others	/	BMA	(«Stevedores»):	2014/MR/1

5.2.	Brief	discussion
In 2015, the number of appeals against decisions of the BCA, 
as in 2014, was limited to two. It was in both cases an appeal 
against interim measures.

In the case 2015/MR/1 (FEI / BMA), the Court of Appeal has re-
jected in an interlocutory judgment FEI’s request to suspend the 
interim measures. Both appeals will be settled on the merits in 
2016.

Additionally, the Court passed judgments on the legality of in-
spections conducted in two cases under the Competition Act 
of 1999, in particular Travel Agencies (Case 2013/MR/22) and 
Stevedores (Case 2014/MR/1). In both cases, the Court conclud-
ed that the inspections are invalid because the law at that time 
did not foresee that these inspections would be subject to prior 
authorization by an impartial judge. The BCA does not agree with 
the legal reasoning of the Court on this point and has therefore 
appealed in both cases. These appeals are pending.

In the wholesale distribution case all parties have waived pro-
ceedings in view of the above described transaction with the 
Investigation & Prosecution Service. The Court acted this in two 
judgments, since the parties had brought their appeals respec-
tively for a French-speaking and Dutch-speaking Chamber of the 
Court.

Furthermore, the Court has pronounced the appeal of VAB 
against the approval decision of the Competition College on the 
acquisition of Autoveiligheid and Bureau Technische Controle by 
its competitor Touring admissible but unfounded.

Finally, the BCA defends for the Court of Appeal two decisions 
of the former Competition Council. The first case concerns the 
conviction of bpost to a fine of 37.4 million euros for abuse of 
a dominant position. The other case concerns the conviction of 
cement producers to a total fine of 14.7 million euros for anti-
competitive practices. The appeals against both decisions are still 
pending.
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The Board did not receive requests for a formal opinion of a regulator in 2015. It was however 
asked for advice by the Minister. The average response time was 16 days. We mention here two 
opinions more thoroughly.

6. Formal opinions
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Maximum interest rate for insurance contracts and maxi-
mum fees for banking services

In a notice of 28 May 2015, the Board analysed at the request 
of the Minister of Economy the proposal from the National Bank 
of Belgium (NBB) to reduce the maximum rate for life insurance 
contracts and the opportunity to set a maximum price for vari-
ous basic banking services.

On the first question, the BCA responded that it cannot replace 
the prudential regulation authorities and therefore cannot com-
ment on the concerns facing the NBB. 

It considered that, in the current state of Community law, the 
legislative proposal on the fixing of maximum reference rates for 
the life insurance operations of long duration by the NBB, which 
acts in this matter as prudential regulator, appears not to be 
among the state measures that may be considered contrary to 
EU law in relation to Articles 4 (3) TEU and 101 TFEU.

It noted, however, that amongst the instruments available to 
prudential regulation authorities, reducing the maximum interest 
rate for life insurance contracts is one that has most negative ef-
fects for consumers, because it neutralises competition on rates 
that insurance companies can engage into. It noted that, in other 
countries, instruments used to ensure solvency of life insurance 
companies seem less restrictive of competition.

The Board therefore suggested that the Minister assesses 
whether it would be appropriate to draw inspiration from such 
legislation to implement measures that would meet the concerns 
of the prudential regulator, while generating less potentially 
anticompetitive effects than by fixing of a maximum guaranteed 
interest rate.

Regarding the second question, the Board replied that no com-
petition rule prohibits the fixing of a maximum price for basic 
banking services. It nevertheless questioned the appropriateness 
of such provisions, insofar as it did not seem to demonstrate that 
the price of those services was particularly high or that they have 
increased significantly between 2008 and 2011. It made the ob-
servation subject to an update of the analysis conducted in 2012 
by the Price Observatory.

Jurisdiction over disputes between undertakings in the 
telecommunications and postal sectors

An opinion of 22 September 2015 related to the proposed amend-
ment to the “Act of 17 January 2003, regarding legal remedies and 
the settling of lawsuits following the Act of 17 January 2003, regard-
ing the status of the regulator of the Belgian postal and telecom-
munications sector”. The BCA was asked in particular for its opinion 
on the cancellation of its jurisdiction relating to disputes between 
telecommunications operators or telecommunications service pro-
viders, and disputes between the providers of postal services.

The Board replied that, this jurisdiction concerns, not solely but 
substantially, civil rights of companies, and that it has already 
expressed its surprise that this jurisdiction was granted to an 
administrative authority. The BCA therefore did not oppose that 
such jurisdiction would be transferred to another body. The 
Board asked, having regard to Article 144 of the Constitution, 
whether it was appropriate to substitute the BCA by another 
administrative authority.



The contribution of the BCA to the activities of the ECN and its contribution in the context of 
several other international organizations in 2015 can be summarized as follows (compared with the 
BCA’s operations in 2014) :

26 l BMA Jaarverslag 2015

7. The European Network 
(ECN) and international 
cooperation
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2015 2014

ECN Advisory Committees

Infringements	(Regulation	1/2003) 10,	rapporteur	in	1	case 13,	rapporteur	in	1	case

Concentrations	(Regulation	139/2004) 7 7

Discussions	with	stakeholders 7 8

ECN Working Groups

ECN	plenary	meetings	(incl.	DG	meetings) 4,	1	written	contribution 4,	1	written	contribution

Meetings	subgroups 26,	14	written	contributions

Chairman	appointed	as	co-chair	new	
high-level	ad	hoc	WG	enhanced	coo-

peration

27,	8	written	contributions

Inspections

Assistance	in	EU	inspections 2 2

At	the	request	of	national	authorities / 2

Miscellaneous 

Questions	of	national	authorities 31 46

Other	assistance	to	national	authorities	(Art.	22	
Reg	1/2003)

2 1

Questions	to	national	authorities 2 /

Bilateral	contact	(Commission	and	NCAs)

OECD

Competition	Committee	and	Bureau

(11)

6,	president	re-elected	as	a	member	
of the Bureau

6,	president	re-elected	as	a	
member	of	the	Bureau

Working	groups

ICN

6,	2	written	contributions 6

Annual	Meeting 1,	2	written	contributions 1

Working	groups	 1,	1	written	contribution 0

Bilateral	contacts (5) 3

ECA

Annual	meeting 1 1

As in previous years, a Neighbours meeting has been organized. 
These meetings are co-chaired by the Autoriteit Consument & 
Markt (ACM) and the BCA. The meeting was organized this year 
by the ACM in Noordwijk. During these meetings, issues concern-
ing markets and working methods are discussed with represent-
atives of authorities from all the neighboring countries of the 
Netherlands and Belgium, and with the European Commission. 
Participants who are entitled to do so, also exchange information 
about ongoing or planned investigations. The president is not 
present at that meeting.

In addition to formal meetings, there were also plenty of in-
formal contacts between the president or the Investigation & 
Prosecution Service and colleagues at the European Commission 
and other national authorities.

The Chairman of the BCA has submitted written comments on 
the following topics:

- Competitive neutrality,
- developments in merger control,
- financial markets
- agricultural crisis policy,
- resources from national authorities,
- Directorate-General for Competition guidelines for producers’ 

organizations concerning field crops, beef and olive oil,
- cooperation with national courts.
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8. Informal competition 
policy and “advocacy ”

The BCA’s activities within the framework of the informal antitrust policy and “advocacy” must 
strengthen the leverage effect of the functioning of the Competition Authority. In this report, we 
distinguish between (i) informal interventions regarding envisaged practices, (ii) sector inquiries, 
(iii) cooperation with regulators, (iv) answering various questions put to the authority, (v) various 
advocacy initiatives, (vi) and the BCA’s involvement in regulatory initiatives.

8.1.	Informal	interventions

8.1.1.	The	notice
In January 2015, the BCA published a notice on informal 
opinions of the president45. The president may, insofar 
as the resources and priorities permit, issue informal 
opinions if it meets the following conditions:

-  It must relate to a real envisaged agreement or ar-
rangement, that has not yet been signed or which, in 
any case, has not been implemented.

-  There should be no similar or related question raised 
in a case pending at the European Commission, the 
Investigation & Prosecution Service, the Competition 
College or in proceedings before a Belgian or 
Community court.

- It must relate to a new legal issue.

To determine whether a request meets the first two 
criteria, the president submits each request to the 
competition prosecutor general. She states within five 
working days whether or not this is the case.

The interpretation given by the president is based on 
assumptions set out in his letter. The informal opinion 
does not preclude the Investigation & Prosecution 
Service to initiate an investigation at a later stage, if the 
assumptions set out in the letter do not appear to be 
well founded.

45 http://www.abc-bma.be/sites/default/files/content/down-
load/files/20150127_politique_informelle_0.pdf

8.1.2.	Application	in	2015
In 2015 the president dealt with 8 informal issues.

In 2015, the informal policy was primarily focused on 
the agricultural sector. The questions can be grouped 
mainly around two issues.

- Regulation 1308/2003 on the new Common 
Agricultural Policy: We were asked about the market 
share thresholds and interpretation of the bargaining 
powers of producers’ organizations (POs). The ques-
tions about the market share thresholds have led, in a 
consultation with the European Commission, to com-
ments on competition law aspects of this regulation 
in the course of the consultation on the draft guide-
lines, which the Commission partly took into account. 
Questions were answered informally about the bargain-
ing power of POs, because in fact they concerned agri-
cultural law and not the application of competition law.

- The crisis in the dairy and pig sectors in / since sum-
mer 2015: In addition to comments concerning the 
press release about cooperation in the value chain and 
a question about a possible state guarantee for finan-
cial instruments (which, however, concerned state aid 
law), the BCA was only involved in discussions on the 
dairy crisis. After comments on a draft emergency plan 
in July 2015, which has never been used, the president 
has outlined the parameters that should be taken into 
account. They can be summarized as follows:
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a)  an agreement must be recognized as a crisis measure of 
short duration in order to set up a calendar to work on more 
sustainable solutions with required serenity,

b)  the total amount should be limited in order to avoid a nega-
tive impact on the competitiveness of distribution companies 
in general, and to have no noticeable effect on the competi-
tiveness of the manufacturing sector,

c)  the allowance for the farmers may only reduce the difference 
between production cost calculated by the FPS Economy and 
the value of sales,

d)  an agreement should be neutral regarding the choice of sup-
pliers for distribution companies that accept to contribute,

e)  those undertakings should be completely free to choose the 
means to finance their contribution, and

f)  an agreement may not relate to the prices charged between 
the links in the chain, nor give rise to exchange of informa-
tion that is deemed sensitive under competition law.

To the extent that the information obtained about these pa-
rameters proves to be correct, the president did not see, in an 
informal opinion, any reason to object to the measures proposed 
for the dairy sector on 31 August and revised on 21 September. 
The impact of the measures for the actors in the dairy sector in 
the broad sense was also considered too limited to have negative 
effects. There would have been a significant price increase for 
consumers of milk, if retailers would have completely passed on 
their contribution in the price of these products. It was therefore 
very important that the retailers were free to fund their contri-
bution to the scheme. A survey has shown in the meantime that 
there are significant differences between the price of milk sold 
by retailers and that the price has sometimes dropped for some 
milk products. What the overall impact is can only be studied in 
a more systematic study. But in determining our position, it was 
taken into account that, besides dairy farmers, it is also in the 
interest of consumers to find more sustainable solutions.

In December 2015, we also received questions about the con-
sultation in the value chain and discussions to launch a similar 
scheme for the pig sector. Because we felt that prima facie the 
two crises were very different, the president indicated that the 
position he took on the milk sector cannot simply be replicated 
in the pig sector. Further information was promised from the 
chain consultation, while other approaches were considered. 
This was followed by intensive chain and crisis consultation un-
der the leadership of Mr. Borsus, Minister of Agriculture, and 
Mr. Lannoy, director of the Policy Cell of Deputy prime Minister 
Peeters, in which the president outlined possible courses of ac-
tion. This led on 22 December to the conclusion of an agreement 
to be submitted for advice to the European Commission and the 
BCA. This case will undoubtedly continue to remain a topic for 
discussion in 2016.

We got further questions about:

a) The gentlemen’s agreement on beef and pork meat designed 
to implement the Flemish agricultural policy, which we com-
mented upon.

b) The position of the retail sector in the consultation of the 
value chain on beef and the fact that, for antitrust reasons, 
they cannot communicate purchase prices. On this last point, 
we have confirmed that the transmission of individualized 
information on recent prices indeed encounters objections.

c) A revision of a 2001 inter professional agreement on the 
computation of costs related to waste and by-products man-
agement in the beef sector. This agreement was reached 
during the BSE crisis. The president indicated that prima facie 
he saw no justification for the continuation of such arrange-
ments. The parties have agreed to revise the proposal. 

Other sectors

An informal opinion was issued about a price indicator on prices 
at gas stations, and an adjustment of the cost index for the laun-
dry sector, which had previously been the subject of an informal 
intervention.

A similar process was followed for a platform for the group pur-
chases of gas and electricity, without an informal opinion being 
formally issued.

The platform concerned iChoosr which facilitates group purchas-
es of gas and electricity for the residential sector. iChoosr raised 
questions on two proposed modifications: determining a price 
range for the participation of suppliers in the auction, and the 
continuous monitoring of prices and automatic information to 
consumers when better rates occur.

We had questions concerning the definition of the relevant mar-
ket and the market position of the affected undertakings and we 
could not rule out that the exclusion of suppliers from auctions 
by setting a floor price would be incompatible with competition 
rules. The president has also asked iChoosr whether the objec-
tive pursued by them could not be achieved in a more direct way 
that raised fewer questions.

Concerning the proposed monitoring scheme, the president had 
no objections if the relevant consumers were clearly informed 
about the opportunities available.

iChoosr took into account the concerns raised without an infor-
mal opinion. Later, moreover, it was found that contacts with the 
Dutch ACM have led to a similar adjustment.

In addition, a preliminary answer was given to a question regard-
ing an access portal for media of which the exact scope would 
become clear only after 2015.

8.1.3.	Duration
The average duration of these informal requests was 16 days 
with a minimum of 1 and a maximum of 55.
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46 Van de Staat, de Regering of de Minister voor het Hof van Justitie of 
andere Hoven.

8.2.	Sector	enquiries
Not applicable in 2015.

8.3.	Cooperation	with	regulators	and	the	
FPS	Economy

The collaboration with the Competition Service in the Directorate 
General of Economic Regulations and with the Directorate 
General of Economic Analysis and International Economy is gov-
erned by a protocol between the BCA and the FPS Economy. 

8.4.	Answering	various	questions	put	to	the	
Authority	and	its	involvement	in	inves-
tigations	and	proceedings	(other	than	
appeals	against	its	own	decisions)

These interventions of the BCA in 2015 can be summarized quan-
titatively as follows (in comparison with the BCA operations in 
2014):

2015 2014

Parliamentary questions 11 9

Parliamentary hearings and committees

Preparation of the intervention procedures 25 2

Advice on and drafting of legislative initiatives 6 1

Cooperation in external investigations (IMF and others) 2 2

Meetings of the Competition Committee 2 2

Other questions put to the BCA 163 132

Questions regarding Book IV CEL (in general) 51 24

Questions regarding the European competition rules 5 4

Questions regarding specific cases 50 49

Questions regarding commercial practices 33 40

Questions regarding jurisdiction of other ministries 24 15

Informal “dossiers” 16 8

It may be further noted that the president and the chief econo-
mist met with officials from the Ministry of Justice and a member 
of the Policy Unit of the Secretary of State for privacy at their 
request, to exchange views on opportunities and problems that 
could be taken into account in the course of the reorganization 
of the Privacy commission as an autonomous institution within 
the framework of the implementation of European legislation on 
the matter. 

8.5.	Various	other	advocacy	initiatives	

The Board launched three advocacy projects at the end of 2014: 

- The preparation of new leniency guidelines: this is discussed 
further in section (9) on regulatory issues;
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- The preparation of a manual on compliance programs: a con-
sultation was organized on this matter ending in 2014. From 
the replies the Board concluded that a text which is both 
intended to large and small companies, especially SMEs, lack 
the required clarity. The Board adopted a text for SMEs, which 
is now available on the website of the BCA and is distributed 
with the help of business organizations.

- Supporting contracting authorities and undertakings in the 
fight against bid-rigging and other forms of collusion in public 
procurement, which are contrary to the competition rules: 
After writing to a first group of potential interested parties, 
consultations were organized with the services of the Prime 

Minister, FPS P & O and the Flemish Administration. With 
their input the BCA prepared an information document. On 
the proposal of the services of the Prime Minister, the BCA 
was heard by the Commission for Public Contracts to explain 
the project and the brochure. That happened at a meeting 
of the federal knowledge network for public procurement. 
Meanwhile, the Federal Ministry of Defence and the (Regie 
der Gebouwen- Régie des Batiments) Buildings Agency asked 
us to provide a module in their training for purchasers.

A list of several other initiatives in the field of “advocacy” taken 
in 2015 is available below (compared to the BCA operations in 
2014):

2015 2014

Conferences,	participations	in	debates	and	

interviews

41	(Organised	by	e.g.	ABA,	ACE,	the	
Boerenbond,	the	Brussels	Distribution	

Conference,	the	BSC,	Competition	and	reg-
ulatory	reporter,	Concurrences,	Congrès	des	
économistes	francophones,	the	Global	Law	
Center	of	the	KULeuven,	IBC,	ICN	Merger	
WG,	the	Institute	of	In-house	Counsels,	
Itif,	Markt&Mededinging,	the	Dutch	

Competition	Law	Association	(Nederlandse	
Vereniging	voor	Mededingingsrecht),	the	
Austrian,	Russian,	Luxembourg	and	Czech	
competition	authorities,	the	Competition	
Division	of	the	OECD	Secretariat,	the	

Organization	Islamic	Countries,	the	univer-
sities	of	Antwerp,	Ghent,	London	(Jevons	
Institute)	and	Moscow,	the	Dutch	Council	
of	State	(Nederlandse	Raad	van	State),	the	

TMB/RCB.)

38	(Organised	by	e.g.	the	BSC,	CERRE,	the	
FPS	Economy,	the	European	Economic	
Association,	the	Global	Competition	

Law	Center,	the	Harvard	European	Law	
Association,	the	Ecuadorian	(videocon-
ference),	Italian,	Luxembourg,	Austrian	
and	Swedish	competition	authorities,	

the	Competition	Committee	of	UNCTAD,	
VBO/FEB,	the	TMB/RCB;	RTBF,	the	

Studienvereinigung	für	Kartellrecht;	the	uni-
versities	of	Amsterdam,	Antwerp,	Brussels	
(VUB),	Ghent,	Leuven,	London	(Jevons	

Institute)	and	St	Gallen.)	

Contributions	to	journals	and	collections approx.	10 15

Membership	editorial	and	advisory	commit-

tees	of	specialized	journals

4 5
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9. Regulation

The BCA continued to work with the Policy Cell of 
the Minister and the competition service of the FPS 
Economy on a series of amendments of Book IV CEL, 
which will be included in a bill regarding the CEL.

As in 2014, the activities of the BCA based on regula-
tions focused in 2015 especially on the statute of the 
staff. Contrary to what was believed until then, the BCA 
received in June 2015, the signal that it was possible 
to make officials of the Federal Public Service Economy 
available for the BCA for an indefinite period. This 
means that working on a draft for a proper statute was 
no longer needed, and all attention to the preparation 

of a Royal Decree to regulate the availability of officials 
in a manner compatible with the independence of the 
BCA. This has been agreed between the Policy Cell of 
the Minister, the FPS Economy and the BCA. That agree-
ment did not encounter resistance during the informal 
consultation with the trade unions and is now following 
the regulatory pathway to submit the Royal Decree to 
the Council of Ministers.

After the 2014 questionnaire was started to prepare 
new guidelines on leniency and analysis of the obtained 
input, the Board has prepared in 2015 draft guidelines 
and conducted a public consultation about this.
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10.1.	 Introduction

In the past few years the BCA estimated the economic impact of the Belgian competition policy on 
consumer welfare every year. It is not easy to identify the economic impact of competition policy, 
and even more difficult to quantify the effect, but as further discussed in more detail we can use 
methodologies developed by other competition authorities.

10. The economic  
impact of the Belgian 
competition policy

De economische effecten van het Belgische mededingingsbeleid
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The immediate benefit to consumers as a result of 
action by competition authorities consists of several 
components. On the one hand, there can be a price 
effect when the action by the authorities, leads to a 
lower price, such as, when cartel participants reduce 
prices after the intervention. On the other hand, there 
may be an allocation effect if the adjusted prices lead 
to a change in the quantities sold. Establishing a direct 
harmful effect to consumers is however not obvious 
when the investigation is aimed at detecting predatory 
pricing, price squeezes, refusals to sell.

Such measures are, in addition to remedying consumer 
harm, also intended to create opportunities for compe-
tition by elimination of entry barriers and other imped-
iments. For this reason, the last few years the focus of 
the BCA was not only on practices with a direct impact 
on consumers, but also on the achieving of the longer 
term benefits of increased competition.

The effects of restrictive practices and abuses of dom-
inant positions are assessed ex post: the behaviour of 
the companies involved, and the resulting consequenc-
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es, took place in the past. So there is at least certainty, in the 
legal sense of the word, as to the existence of anti-competitive 
actions. The evaluation of the control of mergers and acquisi-
tions is instead a hypothetical exercise ex ante, and the assump-
tion must be made that the parties concerned would change the 
price (or other parameters) in the future if the competition au-
thority would not prohibit or modify the merger or acquisition.

Some authorities, including the European Commission, the CMA 
(United Kingdom), ACM (Netherlands) and the OECD take the 
positive effects of merger control on consumer welfare into 
account in their assessment. We have therefore also decided to 
take the effect of merger cases into account where the interven-
tion of the BCA was likely to produce an effect.

The effects of the intervention of the authority in international 
and informal procedures are not taken into account for the calcu-
lation of the impact on consumer welfare, because there are not 
quantifiable. However, there are strong indications that informal 
procedures can have a major influence.

The effectiveness of the competition authority is not limited to 
the quantifiable impact of the cases in which an infringement 
was found:

· It is generally assumed that the indirect effect of the decision 
is more important than the direct effect partly because of the 
deterrent effect of these decisions; according to a study by 
the UK Competition Commission Authority is the deterrent 
effect at least equal or even three times more important than 
the direct economic impact of competition policy46;

· All aspects of the informal competition policy contribute to a 
better competitive environment, including advocacy; and per-
haps no less than the formal competition, policy: but formal 
competition law enforcement remains the cornerstone on 
which the effect of the informal approach depends;

· The Belgian Competition Authority makes a modest but real 
contribution to achieve the effectiveness of the European 
Commission’s competition policy;

· In addition to these “static” quantitative effects competition 
stimulates the development of product quality and inno-
vation, both on the product level as well as in the product 
manufacturing process but these dynamic effects are much 
more difficult to measure objectively, so that these practical 
considerations are disregarded.

46 The deterrent effect of competition enforcement by the OFT, OFT, NMA 
conference on measuring the effects of competition law enforcement, 
October 2007, discussion paper OFT March 2008. The same study shows 
that in the period 2000 to 2006, each cartel sanctioned by the authority 
has prevented the implementation of five planned cartel agreements 
(ratio 5/1).

10.2.	 Method
Some important concepts regarding the extent of the activities of 
the competition authorities, both activity in terms of the meth-
odology itself, as well as some more general principles relating to 
data gathering and assumptions-are reviewed by the OECD in its 
“Guide for helping competition authorities assess the expected 
impact of their activities.” In drafting this document, the OECD 
was inspired by the approach of competition authorities who 
considered the effect of their activities in recent years, such as 
the European authorities, the UK competition authority and the 
Dutch competition authority.

The OECD method is used as the baseline for quantifying the 
effect of the activity of the Belgian Competition Authority.

In addition, sensitivity analyses are performed, in which certain 
parameters are adapted in order to enable a comparison with 
the approach taken by the European Commission.

For the preparation of the 2014 annual report, the Board de-
cided to change the method of estimation of the impact in 
order to facilitate the comparison with the estimations of other 
authorities (including the European Commission). In the past, 
when the authority took a decision in year X, its effectiveness 
was estimated at 3 years,it was estimated that we had to take 
the effectiveness into account for the year X, X + 1 and X+ 2. 
Now, the practical effect is no longer recognized by X + 1 and X + 
2, but is recorded three times in the year X. In order to allow for 
comparison with the figures given in previous annual reports of 
the former Directorate general for competition, the new method 
was also applied to the period 2009- 2013. This includes not only 
annual estimates but also the advancing average of the last three 
years.

The (static) impact on consumers of the interventions of the 
competition authority is separately calculated for each decision 
based on the following information:

- the turnover in question

- the price increase which was avoided

- the expected duration of the price effect.

The total effect per decision is the product of these three data. 
The total annual effect is the sum of the total impact of all deci-
sions taken during the year.

Where possible, the most detailed information was used for each 
parameter. In many cases, this information is not available or 
cannot be used because of confidentiality reasons. 

The table below summarizes the assumptions used by the OECD 
and the European Commission :
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OECD EU

Concerned turnover

Cartel	cases Ex	ante	turnover	undertaking(s)	concerned	
in	the	relevant	market(s)

Ex	ante	turnover	undertaking(s)	concerned	
in	the	relevant	market(s)

Abuse	of	dominant	position Ex	ante	turnover	undertaking(s)	concerned	
in	the	relevant	market(s)

Ex	ante	turnover	undertaking(s)	concerned	
in	the	relevant	market(s)

Merger	control Ex	ante	turnover	undertaking(s)	concerned	
in	the	relevant	market(s)

Turnover	of	all	undertakings	active	in	the	
market(s)	where	a	price	rise	is	expected

Price effect

Cartel	cases 10	% 3	%

Abuse	of	dominant	position 5	% 3	%

Merger	control 3	% NA

Duration

Cartel	cases 3	years 1-3-6	years	(depending	on	entry	barriers	 
in	the	sector)

Abuse	of	dominant	position 3	years NA

Merger	control 2	years 2	years	or	more	(depending	on	entry	
barriers	in	the	sector)

The impact of interim measures shall be calculated in the same 
way as the ‘prima facie infringement for which they were award-
ed. Only the duration of the impact is limited to the duration 
for which the measure was imposed (with a maximum of three 
years, if the measure is not explicitly limited in time).

There is a distinction in the calculation for restrictive practices 
between horizontal infringements (cartels) and vertical re-
straints. It is assumed that the impact on prices of vertical re-
strictive practices is lower than of horizontal restrictions of com-
petition. For that reason, the estimated cost impact of vertical 
restrictive practices is restricted to be a 5 % price increase, as it is 
the case with abuses of dominance, while cartels are estimated 
to cause on average a 10 % price increase.

Finally, the OECD and EU guidelines refer to the turnover of 
the undertaking(s) in the relevant market(s) for the turnover 
concerned. One can use a broad or narrow interpretation. In 
the broad sense the market can be considered as the relevant 
product and geographic market in which the infringement (or 
concentration) has occurred. With a view to assess the economic 
impact of an infringement/concentration this broad approach 

can be considered to be reasonable. After all, the infringement 
will not only have an effect of increasing prices on the products 
directly involved, but also products that are largely interchange-
able. However, even though not in all cases, the relevant market 
needs to be rigorously and definitively determined in order to 
prove an infringement. Furthermore, a distinction is made in 
some cases between the relevant market (relevant market in 
the broad sense) and the value of the goods or services sold by 
the company used to in order to determine the fines (see fines 
guidelines). Because in some cases the relevant market in the 
broad sense and the relevant market in the strict sense, in terms 
of sales differ widely, both results are shown in the table below 
for the OECD method as well as for the EU method.

As for the reference year, we look at the turnover of the last full 
year, in which the infringement was established. For concentra-
tions, it is given the turnover of the last full year before the year 
in which the decision is made.
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10.3.	 Results	(in	million	euros)

OECD UE OECD  
(conservative)

UE  
(conservative)

Year

2010 370,9 157,2 370,9 157,2

2011 120,0 120,0 120,0 120,0

2012 193,5 116,1 35,9 21,6

2013 150,7 45,2 104,6 31,4

2014 609,8 365,9 2,0 1,2

2015 2465,6 770,8 558,0 198,5

Triennial advancing average

2010-2012 228,2 131,1 175,6 99,6

2011-2013 154,8 93,8 86,8 57,6

2012-2014 318,0 175,7 47,5 18,0

2013-2015 1075,3 394,0 221,5 77,0

The above results confirm that the decisions of the BCA have 
a significant economic impact on Belgian companies and 
consumers. Moreover, it can be stated that 2015 was an ex-
ceptional year for the Authority in terms of economic impact! 
The estimated impact is largely determined by the settlement 
between supermarkets and their suppliers and the Investigation 
and Prosecution Service, on coordinated price increases in the 
Health, Beauty & Accessories products. The value of the relevant 
market in this settlement is very high. 

But other decisions have also contributed in a non-negligible 
manner to the impact of the activities of the Authority, such as 
the modification of working contracts for prisoners (also a rele-
vant market with high turnover) and the concentration Sanoma/ 
De Persgroep.
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1.	 Introduction

An efficient functioning of the markets leads to sustainable and inclusive growth for the benefit of 
businesses and consumers. The discipline imposed by forming a competitive environment is an impor-
tant added value for companies, but also for consumers. The Belgian Competition Authority (hereafter 
the “BCA”) thus makes an active contribution to initiatives that protect the functioning of competitive 
markets with a view to improve the welfare of consumers and support growth, employment and the 
competitiveness of the economy. 

Het prioriteitenbeleid van de Belgische Mededingingsautoriteit voor 2016

Appendix : The priority policy 
of the Belgian Competition 
Authority for 2016
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The objective here is to detect the potential problems 
that may arise within a given market and to offer a solu-
tion taking into consideration the structure of that mar-
ket. Besides indirect acting through its contribution in 
international advisory committees and working groups, 
the BCA has three types of instruments to promote the 
functioning of the markets:

i) The formal procedures aimed at the prosecution 
of infringements of the Belgian and / or European 
competition law;

ii) Control of concentrations;
iii) The informal competition policy, which includes a 

broad range of interventional capabilities.
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The informal competition policy involves, on the one hand, 
the interpretation of the competition rules and explaining the 
actions of the BCA on the basis of answers to questions put by 
stakeholders or questions asked to the contact persons listed on 
the website of the authority. In practice, the interpretation of 
competition rules are disseminated through various channels, in-
cluding the publication of guidelines, informal advice, assistance 
to jurisdiction (amicus curiae), participation in conferences and 
contributions to publications on competition law. The informal 
competition policy of the BCA comprises on the other hand, a 
screening of the competition legislation in which the authority is 
involved when drafting the regulations47 to ensure that this does 
not reduce the level of competition on the market.

Since the BCA does not have any discretionary jurisdiction re-
garding the selection of cases on the control of concentrations, 
this note about the priorities of the BCA discusses mainly the 
first of these three policy instruments. The application of compe-
tition rules relating to restrictive practices with the possible im-
position of penalties is indeed the core business of the BCA, and 
largely determines the impact of the actions undertaken by the 
BCA on the functioning of the market. This application of the law 
allows to respond immediately to the behaviour of the market 
players, for example by imposing fines to penalize and to discour-
age infringements, but also by imposing correctional measures, 
such as interim measures or by making mandatory commitments 
proposed by the companies. This impact is not limited to the 
direct effect of the procedure on the market in question, but 
extends to the expected impact on the behaviour of other com-
panies and the ability to support economic growth.

The present note was drafted by the Board of the BCA in accord-
ance with Article IV.25 of the Code of Economic Law.

It is divided as follows:

·	 Section 2 explains how the BCA makes the selection of the 
formal investigations they perform;

·	 Section 3 describes the strategic and sectorial priorities for 
competition policy the BCA will pursue in 2016.

2.	 The	determination	of	the	priorities
The formal procedures aimed at the prosecution of infringe-
ments are the hard-core of the instruments of which the BCA has 
to act as a deterrent. With a view to make optimum use of its 
resources, it will focus its interventions on those cases where the 
expected positive impact of its actions is the greatest, taking into 
account the resources needed to carry out the actions success-
fully. They must find the right balance here: 

·	 between relatively simple cases aiming at deterring the most 
obvious infringements, and the more complex or innovative 
cases with added value for the jurisprudence;

47 Measures to promote competition do not necessarily belong exclusively 
to Book IV of the Code of Economic Law, nor to the competition authority 
itself: other institutions could also take measures to improve the functio-
ning of certain markets.

·	 between the cartel agreements, the vertical restraints and the 
abuses of dominant position;

·	 between cases that can be completed within a relatively short 
period of time and cases that need a longer investigation 
term;

·	 between different economic sectors in order to ensure a bal-
ance between strategic sectors with a macro-economic inter-
est and other sectors. 

Like with other competition authorities, the BCA takes into ac-
count four factors to assess the importance of the case48:

·	 Impact -The authority will evaluate the direct damage caused 
by denounced conduct in the relevant sector, not only in 
terms of the price charged, but also on the impact on the 
quality of the product or service to consumers. It will also 
take into account various indirect effects, such as the deter-
rent effect on other infringements in related sectors, and the 
effect on the value chain when the denounced conduct has an 
impact on its operation.

·	 Strategic importance -To start up an investigation regarding 
an alleged infringement can be of strategic importance for 
the BCA when the sector where the infringement occurred is 
considered as a priority (see below), or if it wants to clarify 
an interpretation of the law and the case can be a precedent. 
However, when the Authority determines that other institu-
tions are better placed to deal with the specific problem, then 
it will be less strategic.

·	 Risks -The BCA will be less inclined to deploy resources for 
the investigation of an infringement if the risk is real that the 
investigation will yield no useful result.

·	 Means -The BCA will also take into account the resources 
needed to launch an investigation or to continue an investi-
gation, and this will be decisive to determine the calendar of 
investigations.

3.	 Strategic	priorities	and	preferential	
sectors for 2016

Notwithstanding the BCA obviously will continue to sue serious 
infringements of competition law in all sectors of the economy, 
the authority intends to take actions within the wide range of the 
following sectors:

- The liberalized sectors and network industries49; 

 In particular, the postal and telecommunications services 
markets will be a priority for the BCA. Regarding the sector 
of retail telecommunications services, Belgian consumers 
increasingly choose triple or quadruple play offers, on which 
margins are larger and consumers more loyal. Competitive 
dynamics therefore require that telephone operators that 

48 See in particular, “OFT Prioritisation Principles” http://www.oft.gov.uk/
shared_oft/about_oft/oft953.pdf 

49 The horizontal screen of the FPS Economy identifies a number of sectors 
which deserve special attention, including electricity, gas, steam and air 
conditioning supply (NACE 35), and telecommunications (NACE 61).
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do not yet offer triple or quadruple play options and wish 
to do so, have the possibility to offer such contracts. The 
Competition Authority will ensure that entry barriers are not 
erected by competitors or suppliers.

- The sector of wholesale distribution and relationships with its 
suppliers (e.g. the agri-food industry)50; 

 Both the settlement decision of the Investigation & 
Prosecution Service on coordinated price increases of drug-
store, perfumery and hygiene products, as well as the Ahold/
Delhaize merger indicate that this important sector for the 
economy and consumers requires our full attention.

- The sector of media and digital economy;

 The BCA will continue to draw its attention to the mainte-
nance of effective competition within the sector of the media 
and the digital economy, in particular as regards consumer 
access to content, regardless of platform. In addition, the BCA 
will ensure that innovative business models are not threat-
ened by anticompetitive conduct, and will use its advisory 
powers to draw attention to any regulations which prevent 
the emergence or further growth of new entrants.

- Services to companies (and consumers);

 In line with the warning of the National Bank on the develop-
ment of prices in the services sector51, and taking into account 
the fact that the competitive relationship between the oper-
ators vary sensitively according to the market concerned, the 
BCA will continue to work for a more efficient functioning of 
a number of markets for professional services. Therefore, the 
BCA will continue to take action on two fronts, namely the 
enforcement of the competition law to professional associa-
tions if they violate the rules, and on the other hand advocate 
to get rid of the restrictions related to the legal form which a 
company can take to offer its services.

50 The horizontal screen of the FPS Economy identifies a number of sectors 
which deserve special attention, including manufacture of sugar (NACE 
1081) and manufacture of cider and other fruit wines (NACE 1103).

51 Report 2015 of the National Bank of Belgium, § 47 “there are signs that 
high inflation is persisting, especially in services, perhaps because of in-
sufficient productivity gains, the practice of price indexation, or increased 
margins. Price rises of that type accelerate the loss of purchasing power 
caused by the index jump, as well as bringing forward the time when ind-
exation can resume, and therefore reduce its effectiveness. If these price 
rises persist, they will also exert more permanent pressure on competi-
tiveness, not only because the services provided are intermediate inputs 
for branches exposed to competition, but also because the movement 
in their prices affects wage-setting.” and §54 “More competitive product 
markets – the need for which is still evident particularly in the network 
industries and in certain services sectors – will permit efficiency gains and 
price reductions which will benefit purchasing power and cost competiti-
veness.”

- The sector of public procurement

 The contracting authorities provide annual contracts for an 
amount of about 50 billion euros, this represents approxi-
mately 10 to 15 % of the national product52. Furthermore, 
these contracts are extremely sensitive to the formation of 
cartels as in public procurement, unlike other markets, the 
price evolution has no impact on the contracted volumes (de-
termined by the contracting authorities)53. 

This list of priority sectors will be reviewed in consultation with 
the Price Observatory based on its screening methodology. 

Regarding the type of infringement which will be prosecuted by 
the BCA, it will pursue a balance between the prosecution of 
clear infringements (hard-core infringements) and on more com-
plex and / or more innovative cases. Taking into account its lim-
ited human resources, the BCA will this year focus its attention 
primarily on cartels, since they have a significant adverse effect 
on the market: besides the direct impact of the price increase, 
such agreements reduce incentives for product innovation, and 
incentives to compare prices in the case of consumers.

23 March 2016 

52 An OECD study estimates public procurement at an amount of about 15 % 
of the national product : OECD (2007), “Bribery in procurement, Methods, 
actors and counter-measures”.

53 See for example Heimler, A. (2012) « Cartels in Public Procurement », 
Journal of Competition Law & Economics.
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